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DEPOSITED BY THE 
UNITED STATES OF AMERICA 


STUDY OF ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 





TUESDAY, FEBRUARY 25, 1958 


House or REPRESENTATIVES, 
EXECUTIVE AND LEGISLATIVE REORGANIZATION 
SUBCOMMITTEE OF THE COMMITTEE 
ON GOVERNMENT OPERATIONS, 
Washington, D. C. 
The subcommittee met, pursuant to notice, at 10:10 a. m., in room 
1501, House Office Building , Hon. William L. Dawson, chairman, 


presiding. 
Present: Representatives Dawson, Fascell, Granahan, Brown, and 
Hoffman. 


Also present: Victor Rosenblum, consultant and associate counsel ; 
Orville Poland, general counsel; James A. Lanigan, associate gen- 
eral counsel; Elmer W. Henderson, subcommittee counsel; and David 
Glick, legal analyst. 

Chairman Dawson. The subcommittee will come to order. 

According to the rules of the House of Representatives, the Com- 
mittee on Government Operations has the duty of studying the opera- 
tion of Government activities at all levels with a view to determining 

its economy and efficiency and also of evaluating the effects of laws en- 
acted to reorganize the legislative and executive branches of the Gov- 
ernment. As part of these duties, the committee, in November 1956, 
prepared a comprehensive questionnaire on administrative organiza- 
tion, procedure and practice and asked 41 departments and agencies 
exercising administrative powers to describe in detail their procedur es 
in rulemaking, adjudication, and related functions. 

Through the medium of these hearings and through careful evalua- 
tion of the 2,094 pages of responses to the committee’s questionnaire by 
the 41 executive departments and independent agencies, we will study 
major current problems in administrative organization, pr ocedure, 
and practice. ‘The problems include, among others, those arising from 
conflicts and delays in reaching administrative decisions, gaps and 
duplications in agency jurisdictions, requirements for notice and hear- 
ing, and contradictory interpretations of agency powers. 

The committee charged with responsibility for studying and evalu- 
ating economy and efficiency i in Government operations must examine, 
with consistency and continuity, the major phases of administrative 
procedure and practice. For improvements in procedure and practice 
are major means for securing greater economy and efficiency as well as 
for strengthening democracy. 
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The late Justice Robert H. Jackson stated with clarity and elo- 
quence the values of sound procedure: 


Procedural fairness and regularity are the indispensable essence of liberty. 
he said. Continuing, 


Indeed, if put to the choice, one might well prefer to live under Soviet substan- 
tive law applied in good faith by our common law procedures than under our 
substantive law enforced by Soviet procedural practices. Let it not be over- 
looked that due process of law * * * is the best insurance for the government 
itself against those blunders which leave lasting stains on a system of 


justice. * * * 

During the last 20 years there have been at least five general sur- 
veys th: at have touched upon problems of acministrative organization, 
procedure or practice. These have included the President’s Commit- 
tee on Administrative Management in 1937, the Attorney General’s 
Committee on Administrative Procedure in 1941, the first Hoover 
Commission in 1949, the President's Conference on Administrative 
Procedure in 1953, and the second Hoover Commission in 1955. These 
studies have illustrated many of the problems inherent in the ad- 
ministrative process, but by no means have these problems been re- 
solved. 

In order to make effective use of the information acquired as a re- 
sult of earlier studies, we have asked leaders in the field of adminis- 
trative law to appear before us and offer us as guideposts the bene- 
fits of their experience. 

Appearing this morning as our first witness will be Judge E. 
Barrett Prettyman of the Court of Appeals for the District of Colum- 
bia Circuit. Judge Prettyman served as chairman of the President’s 
Conference on Administrative Procedure. He has had a long and 
distinguished career in public service. We do not, of course, wish 
to ask a member of the Federal judiciary his personal views about 
the administrative process. 

It is both pertinent and proper, however, to invite the chairman 
of the Conference on Administrative Procedure to familiarize us with 
the background, operations and conclusions of the President’s Con- 
ference. It is in his capacity as chairman of the President’s Con- 
ference that Judge Prettyman meets with us today. 

We are indeed honored to have Judge Prettyman come to us. 
Judge Prettyman, if you will take the stand, we will have the Judge 
on the witness stand for a few moments, 

Judge Prettyman. 


STATEMENT OF HON. E. BARRETT PRETTYMAN, JUDGE, UNITED 
STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 


Judge PrerryMan. Mr. Chairman, members of the committee, I 
am indeed happy that you afforded me the opportunity of describing 
to you the President’s Conference on Administrative Procedure, I 
would like to sketch to you the background of the conference and then 
sketch in broad outline the work that it did. The President’s Con- 
ference really began in 1949 when the Judicial Conference of the 
United States became concerned about the length of time, cost and 
delay and volumes of records in a number of classes of ¢ cases, includ- 
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ing antitrust laws and similar cases which arose in the courts and also 
cases arising in the regulatory agencies. 

The Judicial Conference authorized the Chief Justice to appoint a 
committee to inquire into these delays, volume, and expenses. He 
appointed a committee composed of five circuit judges and five district 
judges from all over the United States. Judge Stone was there from 
the eighth circuit, Judge Magruder from the first, Augustus Hand 
from the second, Walter Lindley from the seventh circuit, Judge 
Chestnut from Baltimore, Judge Kloeb from Toledo, Ohio, Leahy 
from Wilmington, Rifkin from New York and Yankwitz from Los 
Angeles. 

After a winter of correspondence, that committee of judges de- 
cided that they would undertake the inquiry into the judicial proc- 
esses but that their own experience didn’t qualify them intimately in 
regard to the administrative processes, so they suggested to the Chief 
Justice that an advisory committee be appointed. He appointed such 
a committee. It had 12 members. Four of them were members of 
regulatory commissions; 4 of them were general counsel to regulatory 
commissions; and 4 of them were from the bar, familiar with adminis- 
trative work. 

That advisory committee held several sessions, quite a bit of cor- 
respondence and then rendered a report in October 1951. In the 
advisory report this group recommended that the regulatory agencies 
themselves ought to be brought into this problem and they suggested 
that the Judicial Conference of the United States suggest to the Presi- 
dent that he call or cause to be called a conference of representatives 
of the administrative agencies having adjudicatory and substantial 
rulemaking functions, for the purpose of devising ways and means 
for ac hieving the objec tives with which this committee was concerned ; 
that is, of preventing unnecessary delay, expense and volume of rec- 
ords in administrative proceedings and of improving generally the 
efficiency and economy of the administrative process and that partic- 
ular attention be given to each factor of the problems outlined. 

Pursuant to that recommendation, the Judicial Conference author- 
ized the Chief Justice to make such a suggestion to the President and 
in due course, Chief Justice Vinson wrote the President and made 
that suggestion. Pursuant to that, the President requested the Attor- 
ney General to make up a list of the regulatory agencies having ad- 
judicatory and rulemaking functions and the Attorney General did 
make up such a list. It had on it 55 or 56 agencies. That included 
the Cabinet departments, subsidiary bureaus ‘and commissions in the 
Cabinet departments and then the independent agencies. 

So, on March 24, 1953, the President issued a call for this Conference. 
It was addressed to all executive departments and administrative agen- 
cies. He referred to the Attorney General’s list and asked that each 
agency on that list name a delegate to the Conference. Then the 
President himself named three judges to participate in the Conference: 
Judge Morris Soper from Baltimore, Walter M. Bastian from our 
district court and myself. 

Also named in the call were three Federal trial examiners. Then 
he also said that he would name and did name in the call 12 members 
of the bar, selected from men experienced in administrative procedure 
and made them members of the Conference. 
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In the call he requested me to act as chairman of the Conference 
and that is the way I got to be the chairman. 

The Conference met—before the Conference met, I designated tem- 
porarily a committee on organization and procedure composed of 
five members. Mr. Robert W. Ginnane, who was delegate from the 
Department of Justice and is now General Counsel of the Interstate 
Commerce Commission, was chairman of that committee on organiza- 
tion. 

That committee met quite a while and drew up a formal organiza- 
tion for the Conference, drew up a set of organization rules for the 
Conference, the way the Conference would operate once it got going. 

The first meeting of the Conference was in June—it was June 10, 
1953. Now, we had about 75 members of the Conference so that we 
proceeded in a sort of legislative fashion. I mean we didn’t act as 
though we were a committee but rather everything was open to debate 
and there was a calendar and all that sort of business. 

They were all public meetings. All the meetings were recorded, 
stenographically. The opening session was addressed by the Chief 
Justice who was then Mr. Justice Vinson and at a later session was 
addressed by Chief Justice Warren. 

Attorney General Brownell addressed us at our first session, as 
did Mr. Chandler, the Director of the Office of Administration of 
the United States courts. 

The secretary of the Conference was Miss Patricia H. Collins of the 
Department of Justice who is here this morning in the hearing 
room. 

The Conference divided itself or set up 8 committees: 1 on Office of 
Federal Administrative Procedure, 1 on Pleadings, 1 on Evidence, 1 
on Trial Problems, 1 on Hearing Officers, 1 on Judicial Review, 1 on 
Uniform Rules, and 1 on Prehearing. Then there was a ninth com- 
mittee we called a Committee on Style, which was a committee that 
went over our resolutions after they had been adopted in principle 
and set them up in proper form. 

The operation of the Conference was this way: 

These committees met. The committees, with the approval of the 
Organization Committee, had power to designate what we called 
consultants and they designated a great many people from all over 
interested in some particular phase of the work who came and sat 
with the committees and attended the Conference and had the privilege 
of the floor but they did not have a vote. 

Some of these committees held very extensive hearings in connec- 
tion with their particular problems. Some of them had research 
projects where they made extensive examinations into the particular 
problems with which they were dealing. 

Then the committee made a report. Some of these reports I would 
like to illustrate in just a few minutes; some of them were rather ex- 
tensive. 

Those reports were circulated. 

Then the committee, based on the report, formulated a recommenda- 
tion. The recommendation was very brief. The recommendations 
were then calendared for the plenary session of the Conference. 

The only thing presented to the Conference for action was the rec- 
ommendation; the reports were there; everybody had the report; but 
the thing that was acted on was the recommendation. 
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We had a formal calendar which we announced in advance, what 
subjects were coming up on the calendar, and so on and so forth. 

Then the recommendations were debated as long as anybody wanted 
to debate them and some of the debates were extensive and very, very 
fnorough. 

At the end of the debate, there was a vote. If the recommendation 
was adopted it was referred to the Committee on Style and sometimes 
the Committee on Style had its own idea about words and the recom- 
mendation would be resubmitted and readopted. 

Those recommendations were then put together and became the basis 
for the final report. In the back of the final report each committee 
added a comment on the recommendation, sort of an explanation. I 
believe you have copies—at any rate they are readily available—of 
the final report, which was submitted to the President and acknowl- 
edged by him March 3, 1955. 

The first part of the report consists of the recommendations and 
the last part, as you see, are the comments. 

There were 4 plenary sessions, each 1 of 2 days’ duration. The last 
one was November 8-9, 1954. So the Conference devoted about a year 
and a half to its work. 

Now, I would like to illustrate the work of the committees, the work 
of the Conference. 

There was a Committee on Uniform Rules. That was headed by 
the former Governor of Ohio, the Honorable Thomas J. Herbert. 
That committee had many meetings, had quite a number of consultants 
that worked with them; had some hearings, produced a report which 
I have here, which is 152 pages long, and the substance of the report 
was that the work of the agencies is so varied, the problems are so 
different in substance, that it is impossible to have uniform rules of 
procedure in every aspect of the procedure, but that there are many 
aspects of the procedure of the agencies which could be governed by 
uniform rules; and that insofar as it was possible to devise and adopt 
uniform rules it should be done. 

The committee drew some illustrative rules, I think 9, on 9 differ- 
ent subjects. That was the report of that committee. 

Now then, the recommendations were in a separate print, separate 
folder. These recommendations were what were proposed to the Con- 
ference. They had, as a matter of fact, 13 recommendations. Those 
recommendations were presented to the Conference, 1 by 1, debated 
1 by 1, adopted, rejected or amended 1 by 1, and came to be part of 
the final printed report which is under the heading of “Uniform 
Rules.” 

The uniform rules—I say they recommended, I think, nine. They 
said it was possible to have uniform rules on these subjects, by way of 
illustration; the computation of time, the service of process, subpenas, 
depositions and interrogatories, official notice, presumptions, strpula- 
tions, and admissions of record in proceedings involving numerous 
parties, the form and content of decisions, and appeals from inter- 
mediate decisions. 

And on those nine subjects the committee drew, as I have said, il- 
lustrative rules for the consideration of the agencies. 

Now, I would like also to refer to the work of the Committee on 
Hearing Officers. This was a committee which had eight members. 

23333—58——2 
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The number of members we had became of some significance in the 
final stages. I guess everybody at the Conference felt that the hear- 
ing officer problem is one of the keys to the administrative process, 
to “efficiency and economy. 

The phases of the problem readily illustrate the difficulty with it. 
There are the qualifications of the hearing officers, their recruitment, 
selection and appointment, their compensation, their tenure and their 
retirement, their removal, problems of reduction in force, grandfather 
clause—whether incumbents should remain in office. 

Now, that committee held very extensive hearings. I brought along 
a stenographic transcript of the hearings of this committee. It is in 
8 volumes, each 1 of them about three-quarters of an inch. 

This committee heard representatives of many agencies, all kinds 
of witnesses, and so forth in their hearings on the problem of the hear- 
ing officers. 

As a result of that, they formulated two reports. The committee 
split exactly down the middle, 4 for 1 recommendation, 1 treatment, 
and 4 for another. Four were of the opinion that the hearing officer 
problem should be left where it is, in the Civil Service Commission, 
but under a special division of the Commission which would be par- 
ticularly qualified to give attention to this hearing officer problem. 

The other four thought that this problem should be lodged in an in- 
dependent commission ‘to be appointed by the President. “Each one of 
them submitted a report, one a rather large one and one not quite so 
large. Those reports were circulated to the Conference. Each half of 
the committee had its recommendations. Those recommendations were 
debated at considerable length. 

Now, when I refer to the debates in the Conference, I make this 
comment: all these people, 75 people, were actively, day by day, en- 
gaged in this administrative law, either on the Government side, or 
the 12 representatives of the bar on the outside. 

So that when somebody said they do so and so at such and such 
a commission, their practice and rules are so and so, there was some- 
body in the room that knew whether that is the way it is or not. 

These people who were debating the hearing officer issue were the 
general counsel, the members of the commissions, or members of the 
bar trying cases before these hearing officers which, to my mind, made 
the debate very interesting and well grounded. 

When the report, after the debate was over, the Conference adopted— 
I forget what the vote was, thirty-something I think. 

Mr. Rosensium. Thirty-five to twenty-three. 

Judge PrerryMAn. Thirty-five to twenty-three, which shows the di- 
vision of opinion in the Conference; a substantial division of the Con- 
ference adopted the view that the hearing-officer problem should be 
left in the Civil Service Commission. That is what has been done. 
The hearing-officer problem as you find it today, as you begin your 
examination, is at the Civil Service Commission. 

Now, I have referred several times to the final report. That is 
printed. We put in blackface type in the early part of the report the 
recommendations. They are very succinct recommendations. 

In the back of the book there are these various comments on each 
recommendation. Those comments were drawn by the committees 
that made the recommendations. 
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There were 35 recommendations. Two were addressed to the Presi- 
dent; 3 to the Judicial Conference; 7 to the Civil Service Commission ; 
1 to the General Services Commission; and 22 to the agencies. 

Now, the nature of the recommendations, the Conference recom- 
mended the establishment in the Department of Justice of an Office 
of Federal Administration. The Attorney General did that. He 
established such an Office a little over a year ago, and Mr. J. Smith 
Henley was appointed the first Director of that Office. 

I was thrilled and delighted, yesterday, to get the first annual re- 
port of that Office which is just off the press. I add the comment that 
this is a historic document being, so far as I know, the first compara- 
tive statistical study of the workload and the time elements involved 
in trying cases before the agencies and while it is the first one, it cer- 
tainly is a foundation for future ones. 

He is here this morning—about to be Judge Henley 
is going to testify. 

The Conference made the recommendation that I have already re- 
ferred to on uniform rules and the one that I have referred to on 
hearing officers and made some rather interesting recommendations in 
regard to the costs of transcripts, recommendations in regard to the 
status of Government counsel before the agencies; recommendation 
that prehearing techniques be used by the agencies, and such recom- 
mendations. The report was submitted to the President and, as I 
say, was acknowledged by him March 3, 1955. 

Now, if I can just make a few general observations, Mr. Chairman, 
on the nature of the Conference. This was an experiment in Govern- 
ment. It was a very interesting experiment where the President called 
all these regulatory agencies, many of them independent agencies, 
called them together into a self-analysis of their own processes and I 
think the results speak for themselves, that it was a successful experi- 
ment, It was a first experiment but it was a successful experiment. 

I think anybody who observed the work would see that when you 
get all the representatives, topflight representatives—I might say the 
Conference was composed mostly of members of commissions or their 
general counsel, or representative from the top echelon—when they get 
together and begin talking about their own problems, they generate 
a spirit of trying to improve things. It was an experiment but a good 
one. 

It was legislative in character, as I have said. It was not a commit- 
tee or seminar, something of that sort. It was really a human encyclo- 
pedia of administrative procedure because in the room you had some- 
body who was familiar firsthand from his day-by-day work with the 
procedure of each one of those agencies. 

It was very educational to the agencies. It was quite amazing to see 
how some fellow would come in from some agency and think he had 
a very peculiar problem that never happened before in the history of 
the world and when he mentioned it he found there were maybe a 
dozen other agencies that had the same problem in slightly different 
form. 


They all learned that they are dealing procedurally with somewhat 
similar problems. 

It was not a very devastating report. It did not recommend that the 
agencies be destroyed or superseded or done away with. It was a very 








and I believe 
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Jpractical approach. These are very practical problems or recommen- 
‘dations from workingmen in the field. 

It certainly was aimed at improvement. It was not revolutionary, 
‘but is the sort of practical thing that goes to make up the workings of 
the agency. 

Now, I want to say this, too. The hearings, the records of the hear- 
ings, of these committees of the Conference, and the reports of the 
committees of the Conference, are really a reservoir of material for 
the studies of the agencies. I think Dr. Rosenblum has become aware 
of that. All those transcripts and reports were collected and filed 
in the Office of the Secretary of the Conference. They are there avail- 
able for study. 

There is a vast amount of material in those files. 

Chairman Dawson. What happened to the recommendations that 
you made? 

Judge PrerryMan. Well, Mr. Chairman, the Conference had no 
power; the President specifically made clear we had no power to im- 
pose any rules or anything on anybody. It was purely advisory. 

Now, Judge Henley in his report as of yesterday has an actual re- 
port on how much has been done by the various agencies in adopting 
these recommendations. The Office of Federal Administration was 
set up. The hearing-officer problem has been treated as the Confer- 
ence recommended. 

I think a good many of the agencies—he knows better than I do— 
have adopted the prehearing techniques or attempted to do it. 

n matters of evidence and that sort, various agencies are doing 
various things with it. It is not any set pattern. Some agencies have 
adopted the report practically throughout. Some find parts of it 
not practical. To others, it was just another report and went in the 
files. He will be able to give us that advice much better than I can. 

It hasn’t just been adopted wholeheartedly by every agency. It has 
been adopted in part by some. But continuous studies are being made 
‘by the agencies. 

Chairman Dawson. What was done with the recommendation that 
you made that the President establish a permanent conference that 
would meet once a year? 

Judge Prerryman. If I had written that question I wouldn’t be 
happier about it, Mr. Chairman. , 

The last thing that the Conference did was to adopt a resolution 
recommending, as you suggest, that there be a permanent conference 
of this nature. That has not been done. 

The Cuarrman. You feel there is a need for such a conference still? 

Judge Prerryman. Well, I said I wasn’t going to recommend any- 
thing but I am going to stick my neck out on that one. I think it 
would be a wonderful thing, Mr. Chairman. I really think that if 
you had a permanent conference that met, say, once a year, delegates 
from all the agencies, with a section of the bar, that would discuss 
these problems back and forth between themselves, they know what 
they are talking about, and it would bea wonderful thing. 

I visualize it in conjunction with the Office of Administrative Proce- 
dure. The Director of the Office of Administrative Procedure is on 
the job all the time and that is his duty, to cooperate with the agen- 
cies in looking for improvements in procedure. 
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Chairman Dawson. Do you think he ought to be head of the yearly 
conference ? 

Judge Prerryman. Director, or whatever you want to call him, of 
the annual conference. 

Maybe I have gone too far in making that suggestion but I feel 
strongly about it. 

Chairman Dawson. Make it Director of the President’s Conference. 

Judge PrerryMan. I am very much obliged to you. 

I believe that concludes my notes. Any of the material to which 
I have referred is available to you. 

Mr. Rosensium. Judge Prettyman, do you have any comments on 
recommendation e (2) of the President’s Conference, that every 
agency having adjudicatory or rulemaking functions make a compre- 
hensive and intensive study of its own procedures in order to dis- 
cover and eliminate any unnecessary delay, expense, or volume of 
records which may presently occur in its proceedings / 

Have there been any indications from the agencies that such com- 
prehensive and intensive studies have been undertaken ? 

Judge Prerryman. I understand that several of them have. I 
know of one of them. Several of them have reviewed their manuals. 
Several of them have manuals for their counsel. They are internal 
documents. But they have manuals for their counsel and I think sev- 
eral of them—lI have one immediately in mind—that have reviewed 
that manual in view of the recommendation that they do so. 

Of course, that is an excellent thing to do. Those manuals ought 
to be reviewed every once in a while. 

Mr. RosrenstumM. My question was prompted by the fact that in part 
6 of the committee’s questionnaire to the agencies, there was a re- 
quest for information about the steps that were being taken to coor- 
dinate and establish uniform procedures. At the current stage of 
our study, we have been able to find no reference by the agencies 
to the recommendations of the President’s Conference as we hoped 
there would be. 

Judge PrerryMan. When you say “uniform” that means, to them, 
uniform throughout all the agencies. 

Mr. Rosensium. Yes. 

Judge Prerryman. I don’t think other than through Judge Hen- 
ley’s office there has been any effort to get uniform rules through the 
agencies. 

But I was referring to the one I have knowledge of where one 
agency took its own manual and went over it. 

It would be a wonderful thing if some means could be devised where- 
by uniform rules on such matters as these illustrated in the President’s 
report could be adopted. There are probably other subjects, if you 
went into it, where there could be a uniform rule. It is a practical 
problem, some way to get them together in order to get them to con- 
sider possible uniformity. 

Mr. Rosenstum. We have drawn you out on one limb. Perhaps 
we might try and draw you out on another. 

Did the Conference give any thought to the proposal—did the 
Conference give any thought to the role of the Congress in supervising 
the administrative process ? 

Judge PrerryMan. No, we didn’t. We took the premise that Con- 
gress had enacted the laws and we picked up procedurally from there. 
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Chairman Dawson. You have to change them sometimes when they 
don’t work so well and that is what we are endeavoring to look at and 
see how they were operated so far, to get expert opinion of those who 
have studied, have definite ideas on procedures. 

Mr. Potanp. Mr. Chairman, without suggesting any recommenda- 
tion on your part, Judge Prettyman, would you feel free to identify 
and perhaps discuss a little the hiatus we were talking about before 
the committee met ? 

Chairman Dawson. Any question you think will embarass you, of 
course—but we do appreciate your experience and the fact that you 
did study this subject matter. 

Judge PrerrymMan. Here I go out again on the end of a limb. My 
very first law clerk is now professor of law, and has been for 10 or 11 
years, over at Georgetown University, very much interested in ad- 
ministrative law, Professor Huard. He made a speech, I think before 
the District Bar Association, I am not sure, but I saw a copy of it that 
impressed me tremendously, in which he talked about this matter. 
The point—I will make it this way—the point of his speech was that 
Congress passes laws for the operation of the agencies and the actions 
of the agencies are subject only to judicial review. Well, we all know 
the things that the courts look at. They look to see whether the act of 
Congress is within the limits of the Constitution, see whether the 
action of the agency is within the statute, look to see whether the pro- 
cedural rules have been followed. 

But the wisdom or policy of the agency, including the procedure 
adopted by the agency and followed by the agency is not subject to 
judicial review. If they are within the statute, and Congress has given 
them a broad statute, that is all the courts have any business with. 
And as Professor Huard pointed out, Congress has never established 
any machinery by which Congress can supervise or oversee or what- 
ever the word you want to use, the wisdom and policy of the measures 
and rules and procedures followed by the agencies. 

And he pointed to that as an important hiatus in the setup as of the 
present time. 

So I will give you that as the speech made by my first law clerk. 

Mr. Fasceti. May I inquire, because that raises some very interest- 
ing questions, Judge. 

How would this hiatus be conquered ? 

Judge PrerryMan. I haven’t the slightest idea, sir. 

Mr. Fasceri. That is the $64 question. Congress can attempt to 
do it, as I see it, in one way: by an investigation or a study. We are 
conducting one now. We might be able to point out in a report to 
an agency what it ought to do procedurally but it doesn’t have to do it. 

Congress could then legislate, if it gets its back up enough, but it is 
ridiculous to legislate procedure as such. So then this raises another 
question. Should it be done by the Office of Administrative Procedure 
or by Executive order? 

Well, I am not too quick to jump on that bandwagon and I know 
absolutely nothing about this subject, but just analyzing it as I hear 
it, the question of independent regulatory agencies as such, and their 
whole status in Government, would make me very, very slow in jump- 
ing to the conclusion that you ought to regulate this thing by Execu- 
tive order or by the decisions of the Office of Administrative Procedure. 
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And mind you, I resent every bit of delay and the loss of time in- 
volved with people trying to do business with their Government. I 
think it is indefensible, the whole procedure, and I would be all for 
uniformity if it is practicable and reasonable. 

So I wish we could do something about the hiatus. 

Chairman Dawson. We are trying to do something about this far- 
flung Government of ours. Every re we are setting up a new com- 
mission, regulatory powers, and we do the thing by piece and parcel. 
Certainly we ought to evolve some method of giving the people the 
knowledge, the service they want, do it without delay, do it without 
conflict, and so forth. And we think you can render a very, very ma- 
terial service for the good of this country, if we can arrive at a uniform 
service. That is what we are endeavoring to do. 

Mr. Fascetu. I think the judge has done an outstanding job so far. 

Chairman Dawson. He has done a good job but I wanted to know 
how many recommendations you did make and how many recom- 
mendations that you did make have been acted on. 

Judge Prerryman. Mr. Henley can tell you that better than I can. 
That has been his job in looking into this. But I will say this for 
the agencies, though—this is a start. Never before until this Confer- 
ence had all the agencies sat down around the table or sat in the same 
room and said, “Let’s see, how about this problem ; what are we doing 
about it and what could we do about it?” 

That is the first time it had ever been done. 

Chairman Dawson. That is why I was interested in your yearly 
Conference. That would serve to do that. 

Mr. Fascetu. I think so, too. I think that is the important thing. 

Judge PrerryMan. I am not going to make any recommendations 
but I raise the question: suppose you had a yearly conference and 
some plan was worked out by which you had 

Chairman Dawson. Congressional participation in the Conference ? 

Judge PrerryMan. Certainly. 1 began the suggestion, Mr. Chair- 
man; you finished. So that takes me off the limb. 

Chairman Dawson. Are there any other questions ? 

Mr. Fascextu. No, except I think it is very fundamental because 
obviously agencies will do that which they cone undertaken to do 
themselves a lot quicker than what anybody else tells them to do. 

Judge PrerryMANn. [agree with that 100 percent. 

Mr. Fascetn. That probably is the only answer to this problem. 

Chairman Dawson. Thank you very much, Judge. 

Judge PrerryMan. I appreciate the opportunity of describing the 
Conference to you. 

Chairman Dawson. We appreciate your stopping by to give us the 
benefit of your experence. 

Judge PrerryMan. I appreciate your courtesy. 

Chairman Dawson. Mr. J. Smith Henley, Director of Office of Ad- 
ministrative Procedure, Department of Justice. We left anything 
that is wrong in your hands, Mr. Henley. 

Judge PrerrymMan. I suppose the committee is aware that the Presi- 
dent has announced that he is putting Mr. J. Smith Henley on the 
district court for the eastern district of Arkansas. That is the 
reason I have called him “Judge Henley.” 
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STATEMENT OF J. SMITH HENLEY, DIRECTOR, OFFICE OF ADMIN- 
ISTRATIVE PROCEDURE, DEPARTMENT OF JUSTICE 


Mr. Hentey. Mr. Chairman, I have a prepared statement which I 
shall not characterize as being brief. I submitted it to Mr. Rosenblum. 
With your permission I shall go through it at this time. 

No single fact is more striking in a review of existing Federal ad- 
ministrative agences than the variety of the duties which are entrusted 
to them to perform. 

Historically it is known that Federal administrative proceedings, 
particularly adversary administratve proceedings, began their devel- 
opment on a noteworthy scale with the creation, in 1887, of the Inter- 
state Commerce Commission. Thereafter, as more and more complex 
problems were presented, the Congress turned increasingly to the ad- 
ministrative agency. So today, more than 50 administrative agencies 
of the Federal Government collectively have the responsibility for 
determining for our people a very substantial segment of our rights, 
privileges, and obligations. It is estimated that the administrative 
business today may exceed in volume the civil business in all of our 
courts. 

This increased regulation of the citizen, oe as it does in sub- 
stance, has been accompanied by substantial dissimilarity in regulatory 
procedures which at times may have contributed to the charge that 
administrative justice is not marked by economy, simplicity, or dis- 

atch. 
i But, during the past 20 years, administrative law has begun to show 
signs of maturity and development. Rules of practice, the Adminis- 
trative Procedure Act, establishment of judicial precedents, all have 
tended to increase public confidence in the administrative process and 
to make of administrative law a more cohesive body. 

Throughout this same 20 years and at present groups of responsible 
and public-spirited citizens, including public officials, bar associations, 
and others have continued, and do continue, to work for improvement 
of the administrative process. 

Indeed, the hearings now being held by this subcommittee are indic- 
ative of the continuing and widespread interest in administrative im- 
provement. 

A conclusion common to many students of procedural problems has 
been that elimination of unnecessary delay, expense, and volume of 
records in administrative proceedings, and the improvement of pro- 
cedures generally, can best be accomplished by the regulatory agencies 
themselves acting in concert with some central office. The Commis- 
sion on Organization of the Executive Branch of the Government, the 
Hoover Commission, expressed this idea in recommendation No. 49 of 
its Report on Legal Services and Procedure when it said: 

An Office of Legal Services and Procedure should be established within the 
Department of Justice to assist agencies in simplifying, clarifying, and making 
uniform rules of substance and procedure; to insure agency compliance with 


statutory public information requirements; and to receive and investigate com- 


plaints regarding legal procedures and report thereon to the authorities con- 
cerned. 


This was found in the report of March 1955, on page 84, 
Of similar import are certain of the recommendations of the Con- 


ference on Administrative Procedure called by the President of the 








STUDY OF ADMINISTRATIVE ORGANIZATION 13 


United States on April 29, 1953. This Conference, of which Judge E. 
Barrett Prettyman was chairman, included delegates from 57 different 
agencies which have adjudicatory and rulemaking functions. And, at 
the request of the President, members of the Federal judiciary, Fed- 
eral trial examiners, and members of the bar participated, making 
a total of 75 members and delegates. 

After nearly 2 years’ work, the Conference early in 1955 filed its 
report. It made recommendations to the President, to the Judicial 
Conference, to the Civil Service Commission, to the General.Services 
Administration, and to the administrative agencies. Most significant, 
for the purpose of this discussion, are certain of its recommendations 
to the agencies and its recommendations concerning the Office of Ad- 
ministrative Procedure. To the agencies the Conference recom- 
mended, inter alia— 

First, that every agency consider unnecessary delay, expense, and 
volume of records in adjudicatory and rulemaking proceedings to be 
detrimental to the public interest ; 

Second, that every agency having adjudicatory or rulemaking func- 
tions make a comprehensive and intensive study of its own procedures 
in order to discover and eliminate any unnecessary delay, expense, or 
volume of records which may presently occur in its proceedings; and 

Third, that the agencies in collaboration with the bar and an Office 
of Administrative Procedure, if established, undertake a detailed 
study of the full area within which uniformity in rules is attainable 
inasmuch as the Conference finds that it is feasible and desirable to 
formulate uniform rules for many aspects of administrative pro- 
cedure. 

To the President of the United States the Conference recommended 
that there be established in the Department of Justice an Office of 
Administrative Procedure to perform the following functions: 

1. Carry on continuous studies of the adequacy of the procedures 
by which Federal agencies determine the rights, duties, and privileges 
of persons. 

2. Initiate cooperative effort among the agencies and their respec- 
tive bars to develop and adopt as far as practicable, uniform rules of 
practice and procedure. 

3. Collect and publish facts and statistics concerning the procedures 
of the agencies. 

4, Assist agencies and this Conference in the formulation and im- 
provement of their administrative procedures. 

December 4, 1956, Attorney General Herbert Brownell, Jr., an- 
nounced the establishment of an Oflice of Administrative Procedure as 
had been recommended by the Conference. In establishing the office, 
the Attorney General emphasized that duties of the office will include : 

1. Study of the adequacy of existing procedures in the Federal 
agencies for determining the rights, duties, and privileges of persons 
having business before the agencies. 

2. Assistance to the agencies in the formulation of rules and im- 
provement of administrative procedures. 

3. Initiation of cooperation between agencies and their respective 
bars in developing and adopting as far as practicable uniform rules 
of practice and procedure. 


23333—58——_3 
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In short, in Attorney General Brownell’s words: 


It is the purpose of the office we are establishing today to develop through co- 
operative efforts the support of the Federal agencies and the bar for the greater 
improvement of administrative procedures. 

Some 2 weeks later, on December 17, 1956, I took up the duties of 
Director of the new Office, and thus began what for me is, and has 
been, a most challenging and exciting opportunity for public service. 

The first year of operations recently has been completed. The first 
annual report of the Office has been published and I was able to get 
it from the printer yesterday. Copies of that report, which is for the 
period ending December 31, 1957, today have been furnished to the 
staff of this committee. Since the report is available I shall not at this 
time detail all of the material contained therein. However, I shall 
describe briefly our methods of operation and illustrate that by refer- 
ence to material, much of which may be found in the report. 

Broadly speaking, the Office operates within the framework of the 
recommendations of the President’s Conference, to which I have ad- 
verted. More specifically, the Office is charged to study continuous] 
the adequacy of procedures, to develop uniform, simple, and economi- 
cal procedures, and to assist departments and agencies in the formula- 
tion and improvement of specific procedures, all to the end that the 
public business may be conducted fairly with economy, efficiency, and 
dispatch. 

Each of 47 departments and agencies has named a responsible mem- 
ber or staff officer to maintain official liaison with the Office. Although 
work with the respective departments and agencies is channeled 
through these 47 representatives, much of the work in fact is done by 
informal discussion and personal contact with agency members and 
staff. Through such a program of informal face-to-face meetings 
with administrators there is achieved a full and free exchange of 
views and a mutual] stimulation. 

The Office also is in frequent contact with State and local bar associ- 
ations, with committees of the American Bar Association, and with 
specialized agency bar groups. Many suggestions and problems are 
stated by law students, by nonlawyer professional associations, such 
as accountants organizations, and individual members of the public. 
For all of these diverse groups and individuals the Office seeks to act 
as a clearinghouse for procedural information. It does special study 
and enna with respect to selected problems, and recommends and 
provides advice with respect to procedural matters, whenever and 
wherever such appears to be in order. ; 

From the commencement of operation on December 17, 1956, to the 
end of the calendar year 1957, the Office participated in 69 intrade- 
partmental studies and assignments, 22 rulemaking studies affecting 1 
or more departments or agencies, and we had processed 29 special 
assignments. 

Since the work of the Office is so closely related to a number of the 
recommendations made by the President’s Conference to the agencies 
of the Federal Government, an attempt was made early in the year to 
determine the extent to which the recommendations had been helpful 
to the respective agencies. 

At the same time it was deemed essential to determine whether there 
existed within the agencies machinery for consideration of the recom- 
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mendations and other procedural matters, and whether there were 
available procedural statistics and public procedural rulemaking pro- 
posals which could be studied by the staff. Although the full impact 
of the recommendations had not then, and has not now, been reflected 
in formal rule changes, 21 of the 58 agencies surveyed were found to 
have put to some use the Conference recommendations. Several of the 
21 stated that although the recommendations had not been specifically 
and bodily put into efiect, they had in the aggregate been generally 
helpful. A few of the 2i had adopted 1 or more of the recom- 
mendations. 

If I may interpolate briefly, I think that ens no single agency 
had adopted all or anything like all of the recommendations that 
would have been applicable to the particular agency. 

Chairman Dawson. Do you think that anything can be done 
through your Office, something to spur them to accept them ? 

Mr. Hentey. Oh, yes, I think so, sir. 

It was found that in 20 of the 53 agencies studied some official or 
staff committee was charged with the responsibility of carrying on 
continuous study of agency procedures. In several others various 
officials were responsible for drafting such changes as might be re- 
quired, but had no positive direction to seek improvement. Signifii- 
cantly, most of the 21 agencies which had found benefit in the Con- 
ference recommendations were also among the agencies in which some 
official or staff committee was charged with responsibility for continn- 
ous study of procedural rules. 

If I may interpolate again, Mr. Chairman, I think that that is a 
most significant factor in our study to date, that where the agency it- 
self has a committee or a staff organization for treating with these 
matters, the agencies have made some progress. But where there is no 
positive direction within the agency to accomplish this sort of thing, 
they just haven’t made much progress. 

Only five agencies had pending any public rulemaking proceedings 
looking toward the adoption of procedural rules. It should be ob- 
served that under the Administrative Procedure Act public proceed- 
ings are not required for adoption of rules of procedures. 

With the cooperation of the respective agencies, necessary informa- 
tion with respect to rulemaking proposals under consideration is now 
furnished to the Office through the 47 respective liaison officers. More- 
over, it is believed that all of the agencies now have under study and 
consideration the recommendations of the President’s Conference. 

Agency procedures are based upon statutory authority. From 
time to time new statutory authority is given and new procedures 
are written into statute. Since the extent to which procedural ade- 
quacy, uniformity, and economy may be achieved through agency 
action depends in large measure upon procedural limitations imposed 
by statute, procedural provisions of proposed legislation obviously 
are of prime importance. 

In the belief that procedural improvement might be effectuated 
thereby, the Office began a program of examination of legislative pro- 
posals made by executive departments and agencies prior to their 
submission to the Congress and of review of the procedural aspects 
of certain bills pending before the Congress. 
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Whenever the Department of Justice is asked to comment upon 
pending or proposed legislation and that request is transmitted to 
the Office of Legal Counsel, the Office of Administrative Procedure 
is asked to review the procedural aspects of the proposal. No com- 
ment is made upon the merits of any proposed regulatory scheme. 
Examination is made to determine whether the proposed procedures 
are lawful in the constitutional sense, whether they conform to the 
pattern of the Administrative Procedure Act, and whether they are 
uniform with other procedures in the same field and related fields. 
Inquiry is made as to whether the procedures are fair to all con- 
cerned, including the Government, the public, and those to be regu- 
lated. If the procedures appear to be reasonable and uniform (to the 
extent that uniformity may be practicable) inquiry is made as to 
whether the procedures are clear and simple and whether they are 
designed to accomplish the regulatory purpose with economy and dis- 
patch. If after evaluation the proposals appear to have substantial 
defects, or may be substantially improved, informal conference with 
the staff of the affected agency may be sought. To the extent that 
the affected agency agrees, the proposal may be revised and resub- 
mitted along the indicated lines. No agency, of course, is required 
to accept the views of this Office. Where comment is to be made by 
the Department of Justice to the Congress, the procedural review by 
this Office is considered within the Department in preparation of the 
departmental comment. 

Again I might say that the Department of Justice is not obliged 
to follow our views any more than is any other agency. 

Under this program this Office reviewed the procedural aspects of 
63 legislative proposals, of which 12 were the subject of informal 
conference with sponsors outside the Department of Justice. 

It was said in 1938 that a lawyer who chose to qualify himself for 
general practice in the District of Columbia would be required to file 
14 applications, obtain 10 clerk certificates and 1 personal certifica- 
tion of the judge, submit to 7 investigations as to character, take | 
examination, take 14 oaths, enter his name on 14 rolls, and be subject to 
<liscipline by 23 or more agencies. 

I did not say that. That is taken from a report of the Bar Asso- 
ciation of the District of Columbia Committee on Administrative 
Practice, Admission to and Control Over Practice Before Federal 
Administrative Agencies, 1938. 

But, in recent years, there has been increasing acceptance of the 
proposition that every lawyer in good standing at the bar of Federal 
and State courts is entitled to practice before Federal agencies with- 
out the necessity of complying with formal admission requirements. 
In fact, most Federal administrative agencies have not found it nec- 
essary to adopt formal procedures for admission of lawyers to prac- 
tice in adversary proceedings. 

Chairman Dawson. Why is it that a lawyer should have to take 
so many oaths and file so many applications ¢ 

Mr. Heniry. That was 20 years ago. 

Chairman Dawson. I see. 

Mr. Hentey. In 1938. 

However, at the beginning of the year 1957, 10 Federal administra- 
tive agencies, excluding the Tax Court, still had rules for formal ad- 
mission of attorneys. In May 1957, this Office prepared and dis- 
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tributed publicly and to these 10 agencies an analysis of the admission 
problem, entitled “Admission of Attorneys To Practice Before Fed- 
eral Administrative Agencies—An Analysis and Recommendation, 
May 1957,” which included a recommendation that the agencies dis- 
pense with their formal admission procedures and adopt in lieu thereof 
a proposed uniform rule which would make eligible to practice any 
person who is a member in good standing of the bar of the Supreme 
Court. of the United States or of the highest court of any State, 
Territory, or of the District of Columbia, and who is not under any 
order of any court restricting him in the practice of law. 

Five of the ten agencies have recently rewritten their rules so as to 
adopt, in substance, the language of the proposal. Only one agency, 
the Patent Office, has declined. The other four apparently have the 
proposal under consideration. 

While attorneys in good standing should be fully recognized by 
Government agencies, it by no means follows that attorneys should 
be entirely free from oopalediash by the agencies. Provisions should 
be made for simple, adequate, and uniform agency rules for discipline 
of attorneys who are guilty of misconduct or who fall short of a high 
standard of professional integrity. The Office now has under study 
measures to be taken to improve and make uniform agency rules for 
discipline of attorneys. 

Continuous study of agency procedures for the conduct of adminis- 
trative hearings is a major field of activity, perhaps the major field of 
activity. It includes study and recommendation with respect to major 
revisions of agency codes, such as that recently adopted by the 
Federal Communications Commission, published in the Federal Regis- 
ter (22 F. R. 10981), and following, or it may relate to preparation 
of a draft of a single rule for a single agency. 

For example, we had recently a rule for the Post Office Department. 
That was a rule for the taking of depositions to be used in Post Office 
Department hearings. 

Numerically the individual studies for specific rulemaking pro- 
posals, whether major (affecting more than one agency or rule) or 
minor (affecting a single agency and rule), are included in the total of 
17 rulemaking studies stated in the statistical summary. 

During the past year considerable interest has been expressed and 
work done with respect to agency provisions for official notice, service 
of process, subpenas, deposition and interrogatories, and the use of 
prehearing conference techniques. 

These were all subjects which were dealt with by the President’s 
Conference. Except for the latter, each of these was the subject of an 
illustrative rule published as a part of the report of the President’s 
Conference. As aids to Office study, charts have been made identi- 
fying the salient features of present agency rules on each subject. In 
the hope that the charts may prove useful to those interested in de- 
veloping uniform and adequate rules on the respective subjects the 
charts were published in the appendix to the annual report. 

In the firm belief that analysis of hearing problems by statistical 
methods will go far in pr oviding a basis from which administrators 
and the bar can devise improvements in procedure, we are devoting 
considerable effort to development of a system for reporting and pub- 
lishing significant statistics concerning agency adjudicatory hearings. 


; 
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Initially we have collected the hearing statistics which are summarized 
in part IT of the annual report. These data concern matters in which, 
in ordinary circumstances, hearing examiners appointed pursuant to 
section 11 of the Administrative Procedure Act conduct evidentiary 
hearings and prepare written decisions on the basis of the records of 
such hearings. Only so much of the hearing process as is in the hands 
of examiners is reported. 

Since the published material includes fundamental information rela- 
tive to the scope of this particular segment of the hearing process in 
terms of types and volume of ieieetl ins, manner of disposition of 
proceedings within each type, and time factors involved, it is believed 
that the committee may wish to examine the statistical material in 
some detail. 

As may be indicated by the foregoing brief description of the work 
of the Office, our method is to deal with a few particular problems at a 
time while acting as a nucleus for cooperative effort among agency 
and bar representatives. 

In dealing with other agencies of the Government, the Office func- 
tions purely in an advisory capacity. Primary responsibility for dis- 
charge of primary statutory oblgations rests upon the agencies 
rather than upon the Office of Administrative Procedure.. Likewise, 
primary responsibility for formulating the specialized procedures 
which are calculated to cope with specialized problems rests upon the 
agencies. Thus, in view of the paramount interest and responsibility 
which the agencies now have, it seems reasonable to expect that such 
improvement in administrative procedures as results from the activi- 
ties of the office will be achieved largely because the agencies them- 
selves are willing to do much of the required work. 

No dramatic or spectacular reforms are expected. But it is be- 
lieved that patient and persistent pursuit of procedural ideals over a 
period of time will do much to improve administrative procedures. 

At present, the Office operates on an experimental basis and with 
a small staff. It has been felt that it is necessary through temporary 
arrangements to develop experience, thus laying the groundwork for 
future operations of such magnitude as may be found to be desirable 
and ay since the Office, while similar in some respects to the Ad- 
ministrative Office of the Courts, in fact has no precedent in the exe- 
cutive branch of the Federal Government. 

For the immediate future, plans are to continue the present pro- 
gram, to improve and expand wherever possible the services offered to 
government and bar, and to undertake such new procedural activi- 
_ as appear to be both in the public interest and within our proper 
sphere. 

* Aca, if I may finally add, within the capabilities and limits of our 
available staff, of course. 

Chairman Dawson. Are you recommending a larger staff? 

Mr. Hentey. Not at this time, sir; no. 

I should think that with substantially what we have now and per- 
haps with a little more, we can do very well, I think, for the current 
year, and perhaps for another year. 

Chairman Dawson. Any questions? 

Mr. Fascetu. Yes, Mr. Chairman. 
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I was going to comment on the fact that the statistics in them- 
selves, the mere publication of the statistics, would be extremely use- 
ful, because it would highlight the problem and get the agencies to 
assist themselves in overcoming it. 

Mr. Hentey. I think that is true, sir. I think the mere publica- 
tion of significant procedural statistics will cause the people involved 
in the agencies to sit down and look at them, and to prepare and to 
question. 

I might say that we do not expect that these statistics we have pub- 
lished will really provide any answer. We think and hope that they 
will suggest questions and will stimulate questions, that is, that the 
examiners in agency A will stop and ask, “Why do we take 45 days on 
the average for a particular step, when agency B, almost comparable 
to us, appears to do the same thing in 15 days? What is it they do 
that is better than we do, if anything?” 

I mean, that is the sort of thing we want to suggest. 

Mr. Fascetu. Also they started out with 80 cases at the beginning 
of the year and wound up with 200. 

Mie aie. Yes. 

Mr. Fascetu. I notice that in this part IT of the statistical data, 
“Proceedings pending before the examiners”—is there any particular 
significance, that this statistical data deals with examiners’ cases, cases 
handled by examiners only, and not other administrative matters? 

Mr. Henry. Yes, there is. That field was chosen for 2 or 3 reasons. 

In the first place, there has been a good deal of interest in the num- 
ber of hearings and the number of procedural problems that involve 
hearing examiners. Now, while our Office is not charged with any 
responsibility for determining whether hearing examiners should be 
under the administration of the Civil Service Commission or an inde- 
pendent office or some other place, we do work, of course, with hear- 
Ing procedures to a great extent and we felt that in view of the 
interest throughout the Government and in the Congress, in the public 
and the bar, interest in the efficiency and in the operations of the 
hearing examiners, that this was an appropriate place to start. 

We could not cover everything the first year, so we simply take 
this segment as being one in which there was a great deal of interest 
and in which likely there was a possibility for improvement. 

You know, you can get people to work on things a are interested 
in, and so that is why we selected this one. Eventually these statis- 
tics should be expanded, they should include at the outset the initial 
processing, the handling of claims, applications, and what not, that 
are filed with the Government. 

Mr. Fascexyu. Yes. 

Mr. Henry. And then they should go completely through the 
hearing process. Then you could see what the agency does with it 
after the initial decision by the examiner. 

It is really a 3-part thing, but we could not handle all 3 parts. 

Mr. Fascetu. faniertenil that. 

What I had in mind was particularly those agencies or departments 
where they do not have an examiner, as such. I am thinking of con- 
tract matters, for example. 

Mr. Hentey. Yes. 
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Mr. Fascett. Where you have disputes with the contracting officer 
as to plans and specifications and change orders. 

Mr. Hentey. Yes, I see your point, and I think this is the answer to 
it. There are a number of other hearings, it is true, by persons other 
than section 11 hearing examiners. 

However, because of the differences in the statutes and the author- 
ity under which they operate, there is quite a wide variation in the 
procedures that they use, and there really is not any real common 
ground for comparison or study among those agencies. 

They all have different statutes, but those selected at least have sec- 
tion 11 hearing examiners, and they are all proceeding under the Ad- 
ministrative Procedure Act. So we thought that those 21 groups pre- 
sented possibilities of comparison that made some sense. 

We could not see, for example, the benefit in analyzing at this 
point, the procedures used, we will say, by the Board of Contract. Ap- 
peals, for that really would not be helpful unless we could do a lot 
of other things that we just were not prepared to do. I did not want 
to collect and publish figures which had no meaning. 

Mr. Fascett. I understand, and I think that is the right approach, 
and if you are going to standardize, the best thing to do is to start 
with nuts, screws, and bolts. 

Mr. Henry. That is right. You cannot standardize apples and 
pears in the beginning 

Mr. Fasceti. That is right. I am interested in seeing statistics 
in the difference of volume of the work which is handled by examiners 
under section 11, and others, under specialized procedures, and other 
comparisons. When you talk about adversary administrative pro- 
ceedings, just what do you mean? 

Mr. Hentey. I mean the situation in which the agency or the hear- 
ing examiner in this particular case conducts a proceeding in which, 
regardless of whether there is an adjudication—technically, or, we 
will say, rulemaking technically, as some rate proceedings are, there 
are contending parties and where adversary A is adverse to adversary 
B, or adversary A is adverse to the Government, that is, in which 
there are two adversary parties, one of which may be the Government 
and one may be private, and so on. 

I have tried to avoid the use of “adjudicatory,” because of the dis- 
tinctions made in the Administrative Procedure Act between adjudi- 
catory, rulemaking, licensing, et cetera. 

That is, a licensing procedure or a ratemaking proceeding may be 
adversary and it may be tried pretty much under the same ground 
rules as the ordinary adjudicatory proceedings. 

Mr. Fascetx. That is the distinction at which I am trying to get. 

Mr. Hentey. There are proceedings in which persons are coming 
before a governmental body adverse to something and a claim of some 
kind must be adjudicated. 

Mr. Fascetx. In other words, the adversary thing you are talking 
about is that either the applicants are against each other or against the 
Government. 

Mr. Hentezy. Or the Government is against either one. 

Mr. Fascetx. Although, strictly speaking, from the technical legal 
standpoint, you could not be adversary against the Government in a 
licensing application. 
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Mr. Henuey. Well, no, except to this extent, in a licensing applica- 
tion Government counsel might take a position adverse to one or more 
applicants, or in favor of some on public interest factors. 

Mr. Fascetx. I understand. 

Mr. Hentey. To that extent it would be adversary. 

Mr. Fascetx. I know, but this is a very interesting question and 
going into the whole problem of administrative procedures, and that is 
why ‘T questioned your use of the word “adversary.” If a person law- 
fully aeolian: and by law a Government agency must determine the 
public need, first, and then his qualifications to fill that need, is this an 
adversary type of proceeding ? 

Mr. Henry. In the sense in which I am using the term, it is. 

Mr. Fasce.x. But in strict legal terms it would not be? 

Mr. Hentery. No. But it is, in that there are questions to be de- 
cided, or else there is a conflict of claims, or the truth of particular 
claims may be in issue. 

Mr. Fasceiit, Thank you. 

Now, in one place you talk about 57 different agencies, and in an- 
other place you talk about 47. 

Mr. Hentey. Ours is channeled through 47, 

Mr. Fasceti. You say 47, 10 executive departments, and 47 other 
agencies. 

Mr. Hentey. Yes. 

Mr. Fasceiy. Yes. 

Mr. Hentey. Let me say that counting the different Government 
agencies and numbering them is something like counting sheep. They 
are hard to count. 

For example, it depends on how you break them down. Let us 
take Health, Education, and Welfare Department, for example. 
Sometimes you count them as one and sometimes I do. Nevertheless, 
in that group I will deal with the social security people and with 2 
or 3 others, you see. So my numbers frankly do not mean much, be- 
cause in some sense I will count a department, an entire department, 
as one, where, as a matter of fact——— 

Mr. Fascetn. It may have three agencies? 

Mr. Hentey. They may actually have three agencies. 

In the Treasury Department, for example, the Coast Guard has 
hearings, and, strictly speaking, that is the Treasury Department. 

And then there are the alcohol tax and tobacco tax cs ases, and other 
cases. 

I have seen figures [indicating] that there are more than 100 of 
these agencies, and if you break down the major divisions of each one, 
I think there are. But the discrepancy in my figures I think is of no 
significance. 

Mr. Rosensium. If I may interject, on the question of the num- 
bers, the same agencies could have been counted differently. The 
President’s Conference had 55, 56, or 57. Our committee sent a ques- 
tionnaire to 41 departments and agencies 

The reason for the difference in numbers, Mr. Chairman, is that 
we do not count each subdivision of an agency as a separate unit, and 
the President’s Conference did. 

Mr. Hentry. That is true. And I have done so to some extent In 
these figures I gave you. 

23333—58——4 
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Now, I don’t actually know how many there are, unless we first 
agree on acommon ground for counting. 

Mr. Fascetu. Yes. And that was the point I wanted to make clear 
on the record. That is, in order to count, you have to have a basis 
upon which to enumerate them. 

Mr. Henuey, That is right. 

Mr. Fascetx. You also talk about : 

Provisions should be made for simple, adequate, and uniform agency rules 
for discipline of attorneys who are guilty of misconduct or who fall short of & 
high standard of professional integrity. 

Why can that not be done now ? 

Mr. Henry. Actually it is. I think almost all the agencies have 
adequate rules at the present time, but they are not uniferm, They 
vary widely. 

Mr. Fascett. I see. 

Mr. Hentey. You see, we have been trying to get these rules on 
the admission and recognition of attorneys uniform. 

Mr. Fasceti. You had reference primarily to uniformity; is that 
the idea ? 

Mr. Hentey. That is right. And the idea is to try to get these 
rules on discipline uniform. 

I think in some agencies the rules probably are not quite adequate. 
They should be a little bit more explicit. Some of the agencies have 
very excellent rules, going into great detail. 

Mr. Fascert. Let me see if I understand. 

Of course, the Canon of Ethics would apply to any attorney, no mat- 
ter where he was practicing. 

Mr. Henteyr. That is true. 

Mr. Fascety. You had reference to the right of the agency head or 
See tere head to discipline the attorney currently practicing before 

im ? 

Mr. Hentey. Practicing before that agency. I think those rules 
should be uniform also, and we are doing some work on that. 

Mr. Fascetz. Thank you. That is all the questions I have, Mr. 
Chairman. 

Chairman Dawson. Any questions? 

Mr. Rosenstum. Mr. Henley, earlier you stated that you were not 
at this time recommending any great increase in the staff of your 
organization. 

As I understand the recommendation of the President’s Conference, 
it was that insofar as possible the Office of Administrative Procedure 
be modeled along the fines and perform the same functions that are 
performed by the Administrative Office of the United States Courts. 

Mr. Hentey. I think that is true. 

Mr. Rosenstum. How would your size of staff and budget at the 
moment compare, for example, with the Administrative Office of the 
United States Courts? 

Mr. Hentey. I really do not know what it is, but I can tell you 
approximately what ours is. 

e are operating at the present time at a level of approximately 
$40,000 a year. We expect that to go up slightly, but not much. 

I am a little reluctant also to undertake to tell the committee too 
much about what my plans are for the future, in view of the fact that 
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as of yesterday I expect fairly shortly to be leaving the agency and 
do not want to obligate my successor too much, because I do not know 
what he will be planning. 

Mr. Rosenblum, I think we should operate pretty much on what 
we have now. I think that we should continue on a temporary basis 
at approximately the level at which we are now for another year. We 
go down a lot of blind alleys, and I think we ought to have another 
year’s experience under our belts to see where we work best and how 
we work best, before we should be asked to come up with any more 
elaborate plans. 

I could tell you right now that perhaps we could spend 5 or 6 times 
as much as we are spending, but I do not think it is really wise to do 
that this year. I think we are a little too young, a little too new. We 
did not get into the present procedural situation in a year, and I 
do not think we will get out of it ina year. This is a situation that has 
been developing for 50 or 75 years, at least, and if we had all the money 
in the world and all the staff in the world, T do not think that we would 
achieve the ultimate in improvement overnight. I think it behooves 
us to move fairly slowly, but keep moving. I do not mean to stop. 

Personally, I would prefer to take it a step at a time and spend 
the money when we can clearly see that we are going to get some good 
out of it. I do not want to rush out and spend half a million dollars 
encouraging people, unless I feel I have some chance or some hope 
that we are going to save more than that much for somebody. 

That is why I prefer to do it the way we are doing it. 

Mr. Rosenstum. I think one of the troublesome questions is the 
fact that here the President’s Conference was established after a 
great deal of elaborate preparation, as was pointed out this morning, 
and it was composed of top experts in the field, and they gave a great 
deal of attention, time and study and effort to it, and yet something 
more than 2 years elapsed even between the time the recommendation 
for the establishment of your office was made and the time your office 
was in fact established. 

Consequently, is there not some means, without spending too much, 
to try at least to speed up this process of supervision and coordina- 
tion which your office is in a position to exercise ? 

Mr. Hentry. Well, first, I think that the period between the rec- 
ommendations and the creation of the office, the lapse, if you want to 
call it that, has been slightly overstated. As TI recall, the recommenda- 
tions were in the spring of 1955. 

Mr. Rosensium. No, the fall of 1954. 

Mr. Hentey. Well, I thought they were the spring of 1955. O. K. 

Yes, I think it is possible to move more quickly. I think if some- 
body wants to give us some more horses, we can go faster. Of course, 
I know that you are aware of the legislative proposals that are pending 
before the Congress with respect to the Office of Administrative Pro- 
cedure, or an Office of Administrative Procedure, and other matters. 

T, of course, do not know what the prospect is for those. I would 
be somewhat reluctant at this time to undertake to spend a lot of money 
until we get some indication from the Congress and others interested 
as to what they want to do with these pending bills. 
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Chairman Dawson. Are you interested in any of the pending bills? 

Mr. Hentey. Well, Mr. Chairman, I do not think I am prepared 
at this time to make any statement on those, except to this extent: 

One title of one of the bills would create an organization whose 
funetions would be very much like the functions we at present are 
exercising, and I would have to say, on the basis of my experience, 
that I certainly think that kind of.an operation can be made successful. 

Beyond that, I prefer not to comment at this time on any of the 
pending bills. I am just not prepared to do so. 

Mr. Fasceci. You have reference to H. R. 3350? 

Mr. Hentery. Yes. 

Mr. Rosenstum. Would you be able to comment, Mr. Henley, on 
whether the status and the location of your organization within the 
Department of Justice has been an assistance or a limitation to you in 
your relations with the other agencies of the Government ? 

Mr. Henry. It has been both. Being a small and experimental 
group, we have been affected in many instances, I think, by being asso- 
ciated with the Department of Justice. That is, the Department cer- 
tainly has more prestige than our little office would have had sitting 
out in left field somewhere, and that has helped. It has helped us, 
you see, to get a foot in the door, and to that extent it has been a 
great help. 

Apart from our relations with the other agencies, it has been a help 
by providing library facilities, housekeeping, and many other serv- 
ices that are not charged to our little budget. 

So, you see, we have been able to get a lot of mileage out of the 
money that we had available. 

Had we been out someplace else with our little unit and had to 
do our own housekeeping and get library facilties, spend a good bit 
of money for that sort of thing and devote a great bit of time to it, 
I think we could not have done as good a job as we have done so 
far by being attached to the Department of Justice. 

I think it is only fair to say that in some quarters, at least, after we 
did get a foot in the door, there has been, for a little while, oh, shall 
I say, a bit of suspicion that perhaps we came to take over the func- 
tions of the agencies, something of that kind and I sometimes have to 
first convince the people to whom I am talking that my presence there 
does not mean that the Department of Justice wishes to take over the 
functions of that agency, that we are merely there to try to create 
some interest in procedural improvement, if we can, and that they can 
take our advice or leave it alone, and that we hope that they will 
solicit our services. 

Mr. Fasceti. You do not mean the functions of the agencies. You 
probably mean the functions of the agency lawyers, do you not? 

Mr. Hentey. No, not really. Nor would I overemphasize the im- 
portance of any such suspicion. I have found that the response of 
the agencies has been altogether very good, a number of agencies use 
our services quite frequently now—but, you know, it is always easier 
to advise a fellow who seeks advice than to go out on the street and 
grab a man by the shoulder and tell him what to do, and if we can 
get these people to come to us and seek our advice, we can help them 
much more than if we go to them and say, “Here, you should do 
thus.” 
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I think we are getting the agencies educated to the use of our serv- 
ice and advice, of its availability, and more and more of them are 
seeking us out on specific problems. j 

I think that condition will continue and expand as time goes on, 
and I think it should. 

Mr. Rosensitum. Judge Prettyman indicated earlier that he would 
like to see the establishment of a permanent yearly conference, and I 
believe in the report of the President’s Conference, there was almost 
the assumption as well as the recommendation that the Conference 
would continue for, as you quote in your own statement, one of the 
functions of your office would be to assist agencies, and this Confer- 
ence, in the formulation and improvement of their administrative 
procedures. 

Mr. Heniey. Yes. That was one of the recommendations. 

Mr. Rosensitum. You do not know whether anything is being done 
or is contemplated along those lines? 

Mr. Henuey. To this extent: You will recall that our office was 
instructed to make appropriate arrangements for getting advice from 
the bar and the Government, and so on, and we have considered the 
advisability of creating some such conference as an appropriate means 
for getting advice to us, and I think that very definitely is a 
possibility. 

Up to this point, in this first year, and while we were getting started, 
I did not favor creating any such group at that time, at least, as an 
adjunct, or to which we would be an adjunct, for this reason. 

I felt that furnishing the secretariat to that kind of a conference, 
if we should do it, would occupy substantially all of my time, and I 
did not feel that I could do the things that I needed to do towar« 
carrying out other recommendations of the Conference, and in the 
beginning also furnishing a secretariat for this annual Conference. 

think it would take a couple of people pretty much full time to do 
the sort of job that should be done in running a secretariat for that 
Conference and handling the correspondence and the committee work 
and doing the research for them. 

Now, as to whether and when such an organization should be 
established, I still have not come to any definite conclusions about it, 
that is, to function with us. I do not know what considerations may 
have been given elsewhere to establishing it as a separate unit to which 
we would not be particularly attached, except maybe to have a rep- 
resentative there. 

We have given that much thought and I think that if and when we 
have a slightly larger staff, that some such arrangement would ' very 
definitely os feasible. 

Mr. Rosensitum. Would it be desirable or would you recommend 
that the appropriations and functions of your office be supplemented 
so as to allow for that function to be exercised and to bring the Con- 
ference into existence? 

Mr. Hentey. I do not see any objection to it. 

Mr. Lanican. Just one question, sir. 

Under the Federal Reports Act and the regulations that have been 
promulgated under it, all agencies are required to send to the Bureau 
of the Budget any proposed regulations which have a reporting re- 
quirement. The reason for this, apparently, was to avoid duplication 
of reporting requirements, different procedures, and so on. 
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Have you considered any such similar requirement with respect to 
regulations which have administrative procedural aspects, requiring 
that they be reviewed in your office prior to promulgation ? 

Mr. Henixy. We try to do as much of that as we can. Of course 
we cannot require any agency to submit their procedural regulations 
prior to the time of promulgation. 

We encourage the agencies, insofar as we possibly can, at least to 
let us know and let us in on what they are doing procedurally before 
they do it. 

We have never considered, of course, asking that regulations be 
submitted to the Bureau of the Budget, but we try to get as many 
of them as we can and examine them for adequacy, uniformity, and 
simplicity before they are promulgated. 

Mr. Lantean. Do you have any information as to the proportion 
of such regulations you do review as compared to the number that 
are actually promulgated ? 

Mr. Hentry. I think that as far as strictly procedural rules, rules 
of procedure and practice, are concerned, among the executive de- 
partments and the independent regulatory agencies, we are getting a 
look at a very substantial percentage of them now. I do not have 
any figures on them numerically. 

I read the Federal Register every day and check the rules to see 
which ones have gotten in there without my having had a look at 
them. I mean, in that way I can identify the agencies to which I 
am not getting through. And so I take a look at the Register every 
day, and thus find we are getting a look at a very substantial propor- 
tion of the regulations. 

That does not mean they always include our opinions, but at least 
we get a chance to look at a proportion of them. 

Mr. Laniean. That brings up another question: I understand, 
before a regulation having a reporting requirement can be issued, it 
must have a notation on it that it has been cleared with the Bureau 
of the Budget? I take it you would not be prepared to recommend 
such a requirement with respect to procedural regulations at this 
time ? 

Mr. Hentey. No, I would not. I think that is a matter that has 
to be decided by the Congress and perhaps other policymakers in 
the Government who would have to decide, I think, the extent’ to 
which they want.an office such as mine to have contro] over the in- 
pendent agencies. 

Mr. Fasceti. Will you yield? 

Mr. Laniean. I have finished. 

Mr. Fascerx. Thank you. 

That raises the very same question that I got into with Judge Pretty- 
man about this thing. 

Mr. Hen ey. That is right. 

Mr. Fasceti. We can adopt the attitude that with 75 years of 
prodding and what not, and with everybody trying to be helpful, 
that all agencies will fall in line and eventually the public is going 
to benefit. Or we can adopt the theory that somebody can issue an 
order and require the agencies to conform. ; 

Why do you say that it takes congressional action to do this? 

That is the poimt I am interested in. 
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Mr. Hentey. Well, I think at present the agencies themselves have 
primary responsibility for adopting these rules. 

Mr. Fascety. I understand that. 

Mr. Henuery. And I think that they will scream like wounded 
eagles if anybody says to them, “You must submit your material first. 
to the Office of Administrative Procedure.” 

Mr. Fasceti. They are going to scream anyway, Mr. Henley. 

Mr. Hentry. Well, sanheds has to sell them on the merits. 

The only authority I would want, as far as the present functions 
are concerned, is the authority to require information. I would like 
to get a chance at that, and I think that the Office ought to have a 
chance to recommend and to advise. 

Mr. Fascrety. Well, I agree with what you are trying to do and 
the way you are trying to do it under present conditions. 

I am trying to go one step beyond this and just discuss this across 
the table. Why, for example, you cannot do the things necessary by 
Executive order. 

Mr. Hentey. Well, I suppose you could. 

Mr. Fascetu. I suppose you could, too. Yes, sir. That is exactly 
what I am getting at, and that is the reason I asked the question, as 
why you felt it took congressional action. 

Mr. Hen ey. Well, in writing a procedural rule, many times the 
policy of a regulatory agency is expressed in its procedural rules. 

That is, an agency may have a policy of expediting or emphasizing 
a particular class of business for a while, and in order to do so it will 
adopt special rules for that purpose. 

Now, if that agency should be required to submit to our procedural 
views, then I think that to a certain extent it would subject the 
agency’s policy determination on expedition of that particular class 
of business to my authority, at least to some extent. 

I think if that is done that the Congress has to do it, because the 
Congress in the first place has set up the agency and has written the 
statute and says, “Agency A, you have the authority to regulate this 
business.” 

I do not think I have any authority. 

Mr. Fascetx. Does this enter into it, then, or is there any question 
about the Executive having any control as a matter of law over the 
so-called regulatory agencies? 

Mr. Hentgy. Well, I sat in this room a couple of years ago in some 
hearings before the Moss subcommittee for a couple of weeks, and there 
were a number of questions raised and discussed at length along that 
line. I could not answer them then and I could not answer them now. 

Mr. Fasceti. You think that would be a fair assumption, it would 
enter into the issue ? 

Mr. Hentey. Yes, I think it would. 

Mr. Fascets., And that it might lend some credence to the thought 
that Congress might have to legislate on the subject ? 

Mr. Hentey. It very well could. 

Mr. Fascett. Thank you. I have no further questions. 

Mr. Henperson. Have you given any thought to the publication of 


rules and whether or not present procedures for publication are ade- 
quate ? 
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Mr. Henry. Yes, we have given a good deal of thought to it, and 
that is one of the things that I hoped that we would do some more 
rather extensive work on. 

The Federal Register people, I know, have given it some thought, 
and I have been in correspondence with a number of administrative 
lawyers around the country to get their views on the subject. IT am 
not really in a position to say what we are going to do. I wish I 
could. 

Mr. Henperson. What is the general attitude of the profession 
about this ? 

Mr. Hentey. Well, the general attitude of the profession is that 
the regulations and rules and what not are not readily available in 
satisfactory form, that is, satisfactory to them, in all cases and at all 
times. 

I may say that my personal view is that there is some merit to those 
complaints, but I think that the complaints, on the whole, are grossly 
overstated. I think there are some areas, however, that need to be 
cleared up or where some work can be done that will be helpful, and 
we are doing some work on that, and I hope we will be able to come 
up with something before too long. 

Mr. Henpverson. Thank you: 

Mr. Fasceti. May | pursue that for a second / 

Mr. Henuey. Yes. 

Mr. Fascetn. Do you mean by this that most agencies have manu- 
als in which they set forth their procedural rules and which are avail- 
able to attorneys and the public ? 

Mr. Henry. No, I don’t think I said that. 

Mr. Fascetz. I did not say you did. 

Mr. Hentey. And if I did, I did not mean to. 

Well, I cannot say about whether most do or most don’t. Some 
do and some don’t. Let us put it that way. And I do not know just 
whether most of them do it one way or the other. 

I think that the original question perhaps was directed to some of 
the discussions with respect to whether the Federal Register and the 
Code of Federal Regulations, the manuals, and so on, together, are 
really adequate to give up-to-date information. 

Mr. Henperson. In one place. 

Mr. Hentey. In one place, about the rules of any agency. 

In most of them, in fact I do not know of anywhere there is a prob- 
lem about getting the procedural rules, I mean getting possession of 
them. But for the lawyer, and especially the lawyer who is not a spe- 
cialized lawyer, to know whether he in fact has the latest issue, the 
latest complete copy of the rules, is a big problem in some cases. 

Mr. Fasce.t. It is a current legal hazard in very aspect of the busi- 
ness. 

Mr. Henixry. Yes, I would agree to that. And that also is a prob- 
lem in just plain law. Aside from administrative law, I have been 
many times in a situation where we had a great deal of trouble in 
finding out what the law was, and I was not sure after I got into a 
lawsuit 





Mr. Fasceii. Well, you can always shout about the facts in those 
cases, Judge. 
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Mr. Hentry. That is right. But the point is, this i is not a problem 
unique to administrative law, but that does not mean that it is not to 
be worked on here. 

Mr. Potanp. I would be prepared, Mr. Chairman, to pursue a little 
bit further the question raised a moment ago by Congressman Fasceell 
on the structural aspects of your problem. 

You are operating in an area which largely or entirely is outside 
the area of judicial review—is that not what Judge Prettyman said ? 

Mr. Hentey. Well, sir, with all due respect to Judge Prettyman, I 
think I would have to differ slightly on the extent to which administra- 
tive action is subject to judicial review. 

Before I went into this present job I was a litigation lawyer just 
wbout all of my adult life, and 214 years of it was with one of the 

regulatory agencies in town, and I very seldom found a situation 
where I could go to the court of appeals and say, “Your Honors, this 
is a matter which just is not under your control, you have no control, 
vou cannot review it.” 

I have not found too much of that. 

Mr. Potanp. I was reading on page 5 of your statement where you 
set forth the three duties that the Attorney General emphasized as 
going with your office, and at least in no obvious sense does there 
appear to be such opportunity or occasion for judicial review. 

The next question that bothers me a little bit on the structural aspect 
is the fact that you suggest, that the situation might be different among 
executive agencies than when you get to an independent agency, where 
you find a different situation. 

Mr. Hentey. Not really, at least the way we operate, there is not, 
and we treat them all just the same. 

I suppose that ultimately there is a difference, in that the authority 
of the Executive or the President is much greater over, we will say, 
the Department of Justice or the Department of Commerce or the 
Secretary of Defense, than it is over the Interstate Commerce Com- 
mission. There is that difference. 

But since our functions are advisory, anyway, it does not make any 
practical difference. The executive agency does not have to take our 
advice and neither does the so-called independent agency. 

I suppose that theoretically I might petition the President and say, 
“Look, these people won't take our advice, we think you should re- 
quire them to. 

I suppose that could happen, but it has not, and as a practical matter 

I do not think it will happen, to a great extent, for the simple fact that 
when you are operating purely on an advisory basis, I think you are 
going to continue to deal pretty much directly and informally with 
the people concerned regardless of whether they are in an independent 
regulatory agency or in an executive department. 

Mr. Potanp. Would that not give rise to the possibility that because 
of the fact that some of the agencies to which you give informal 
advice, are regulatory agencies or legislative agencies, that the in- 
dependent agencies take it as being out of order ? 

Mr. Henry. Well, I could not say that it would be out of order 
at all. I really do not know fully the extent or identity of the prob- 
lems but I can see that considering the structure of the legislative 
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body, I can see’ that there would be problems in trying to supervise 
that field, that is, in greater detail. 

Mr. Potanv. Would the fact that many of these agencies exercise 
rule-making functions at the behest and instance of Congress, have 
anything to do with that, in your opinion ? 

r. Hentey. No; I donot think it would. Of course, the Congress, 
if it chose to legislate with respect to rules—I think the Congress 
surely won’t do that. That would be just impossible. It might be 
practical, and I am thinking out loud now, I don’t know, it might be 
practical to have some sort of an arrangement whereby the Congress 
got some sort of procedural reporting every year or every quarter, of 
some nature, so at least the appropriate committees would have the 
procedural information available and would be advised more fully as 
to how to legislate on the subject. I do not quite know how that 
would be set up. 

Mr. Fascetu. I was going to say, if you did not do any more than 
this (exhibiting document), that would be a big help, submit an annual 
report. 

Mr. Hentey. Yes. I do not have any answer prepared in this field 
at all. Ihave not devoted much thought to it. 

The Cuarrman. If there are no other questions, we are very grate- 
ful to you for your statement, and for the great contributions you have 
made to this investigation, and I want to congratulate you. 

Mr. Hentey. Thank you. 

Chairman Dawson. Our next witness is Mr. F. Trowbridge Vom 
Baur, chairman, administrative law committee, Federal Bar Associa- 
tion, who has made a big contribution to us. 


STATEMENT OF F. TROWBRIDGE VOM BAUR, CHAIRMAN, ADMINIS- 
TRATIVE LAW SECTION, FEDERAL BAR ASSOCIATION; ACCOM- 
PANIED BY GEORGE M. COBURN 


Mr. Fasceti. Should we attach any particular significance to the 
fact that you seem to be loaded down with legal authorities? 

Mr. Vom Baur. Congressman, if I may be very frank with you, I 
have not had time to prepare a written statement for this committee 
and I am trying to buttress myself, I suppose, with some of my own 
writings, which may be a silly way to do it, but that is the best method 
I know of. 

Mr. Fascety. I am sure it will be very adequate. 

Mr. Vom Baur. Mr. Chairman and gentlemen of the committee: 

We appreciate very much this opportunity to appear before you 
with regard to the subject matter of this committee, which I think is of 
very great importance. 

I should like to try to put this subject, if I may, in its setting by try- 
ing to contrast administrative proceedings with judicial proceedings. 

As we all know, perhaps, any subject matter which by its nature is 
the subject of a suit at common law or in admiralty or in equity, prior 
to July 4, 1776, could not be removed from judicial cognizance. I 
am talking about the old common law forms of action. However, we 


have gone a great way since July 4, 1776, and one of the things that has 
happened has been the generation of the United States Code. In it 
Congress has created a large number of causes of action; and with 
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regard to these newly created causes of action, as distinguished from 
these old common law causes of action, there is, shall we say, a ra 
hole in the Constitution. The Supreme Court has held that these new 
created causes of action can be assigned to the courts vested with ju- 
dicial power, to a legislative court, or to a Government official, or to 
an administrative agency. And so we have that basic choice, ‘which 
is always before Congress, as to what to do with these newly created 
causes of action. 

Now, as a result, beginning really with the Civil War and specifi- 

cally you might say with the passage of the Interstate Commerce Act 
in 1887, we have had the beginning of what is now generally called 
the administrative process. “And the administrative process, I think, 
has been basically generated by this so-called loophole I have been 
endeavoring to describe here this morning, and today, as I visualize 
it, it consists of five functions. 

First, administrative investigation; second, administrative rule- 
making, as it is called by the Administrative Procedure Act of 1946; 
third, administrative determination of questions of fact; fourth, ad- 
ministrative decision of questions of law; and fifth, administrative 
application of a statutory mandate. 

In the early days, perhaps, or in earlier times, there was a lot of 
hoopla and controversy about administrative investigation, but I 
think that it has now become pretty well stabilized. There is not 
much controversy about it today. 

As to rulemaking, that is a subject matter of some discussion today, 
and both the Hoover Commission and the American Bar Association 
have made recommendations with regard to it. 

However, I believe that the great bulk of the problems that lie in 
the field involve what may be called administrative adjudication, which 
consists of, categories 3, 4, and 5, that I have endeavored to describe— 
that is, the determination of questions of fact, decisions on questions 
of law, and the application of statutory mandates. 

That is where I see the problems lie, and that is where the con- 
troversy still remains, and where the greatest progress can now be 
made. 

In connection with administrative adjudication, as distinguished 
from judicial a I should point out that the judicial fune- 
tion is just exactly the same. It consists of the determination of facts, 
decisions on questions of law, and the application of statutory man- 
dates. 

With regard to administrative adjudication, as distinguished from 
judicial adjudication, there have been, I think, 3 major “principles or 
trends in the last 100 years. 

The first is what might be called a state of mind of confusion, 
trouble and ignorance, as to what administrative adjudication con- 
sists of. 

When the Interstate Commerce Commission was set up in 1887, no 
less a person than Judge Cooley, dean of the University of Michigan 
Law School, reviser of the Michigan Code, an author of legal text- 
books, and a person of very great ability, presided. But wher the 
first proceedings started, nobody knew clearly what they were or what 
they consisted of or what they were supposed to do, and nobody 
knew who should be admitted to practice. As a result a steamboat 
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‘aptain became one of the first people to represent parties in litigation 
before the Commission. I am not saying that in a critical sense, be- 
cause this was a period of exploration and development of what we 
now call administrative law. In the early beginnings of equity and 
even of the common law in England we find comparable periods of 
this ignorance and confusion, which are necessary, or at least inevi- 

table, i in any new field of law. 

Well, that, perhaps, is what might be called the first phase. The 
second ‘phase began, I think, about 25 years ago and I am speaking 
personally here now, as much as anything, and I want to be very 
frank with you gentlemen, because I know no other way to deal with 
this subject matter. About 25 years ago there was what I would call 
a revulsion against the law, lawyers, the judiciary, and judicial stand- 
ards in general. Asa result, when we had this tremendous expansion 
of administrative agencies, administrative proceedings, and the whole 
administrative process, in the thirties, it was accompanied with the 
point of view, that “Well, the courts and the lawyers have failed, now 
we have got something new, and we have got to develop this new 
business not in line with judicial standards, but along some other 
lines.” And that was the basic theme. I call it an antiprofessional 
approach to legal subject matter, when vested in the hands of Govern- 
ment officials and agencies. 

If anybody is interested, I have an article that appeared in the 
October-December 1956 issue of the Federal Bar Journal, called The 
Impact of the Administrative Process on the Executive B ranch of the 
Government, which develops that theme. 

Now, we come, perhaps 

Mr. Fasceti. Before you get to the third phase of this thing, would 
you willingly add that this occurred not only at the Federal level but 
at the State level ? 

Mr. Vom Bavr. Yes, sir. and if you care to have me amplify 
that 

Mr. Fasceti. No. I just wondered whether you would concur 
with that. 

Mr. Vom Bavr. Not only concur; I would like to add that, in my 
opinion, administrative adjudication in the States is far behind ad- 
ministrative adjudication in the Federal branch of the Government, 
and that the development of administrative law in the States still 
lags enormously behind the development of Federal administrative 
law. 

Mr. Fasceii. And there is no hope of uniformity there ¢ 

Mr. Vom Baur. Well, there we go back to the problem of the effi- 
ciency of the State governments and the leadership of the State gov- 
ernments, and without such leadership we cannot hope for improve- 
ment with regard to State administrative law. 

Now, gentlemen, we come to the third phase; and this is the phase 
of whet might be called a resction back ™ the direction of recognition 
of judicial standards. As the agencies began to operate without re- 

gard for what one writer called the rigid legalisms of jurisprudence, 
they began to ignore such things as the right to meet and know oppos- 
ing claims, the ‘right to offer evidence, the right to cross-examine wit- 
nesses, the right to decisions based upon the record rather than upon 
extralegal considerations, and so forth. 
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Strangely enough, the public would not stand for it; and the bar 
would not; and so what happened—a very fortuitous thing—was a re- 
action in favor of recognition of what I call judicial standards. The 
Supreme Court really “started all of this, perhaps, with the famous 
Morgan cases in 1936 and 1938, which hit the agencies like thunder- 
bolts. Asa matter of constitutional law the Court imposed upon them 
what might be described as rudimentary judicial standards, and this 
far- reaching line of cases was followed by the Administrative Pro- 
cedure Act of 1946. That was a landmark in the direction of judicial 
standards. 

So I think it is fair to say we are now in an era where there is a 
strong trend in favor of the application of judicial standards to ad- 
ministrative adjudication. And, if I may say so, gentlemen, I think 
that is essential 

Mr. Fascetz. Hallelujah. 

Mr. Vom Baur. What? 

Mr. Fascetu. I was just saying to myself, hallelujah. 

Mr. Vom Baur. May I add to your statement, Congressman Fas- 
cell, that even though this might be heresy by the standards of an- 
other time, judicial standards have unquestionably acquired public 
confidence through the centuries of Anglo-Saxon jurisprudence, and 
in this country. The reason that they have is that they are fair and 
one of the great qualities of human nature is a respect for fairness 
and also for tradition. The courts of this country, particularly the 
Federal courts, have a tradition of fairness, and I do not believe that 
administrative adjudication will ever enjoy the public confidence that 
the courts have until there is a greater application of judicial stand- 
ards to administr ative adjudication. 

I think that if we apply those more to administrative adjudication, 
administrative agencies will come to enjoy public confidence to a 
higher degree than they do today. 

‘And let me add that we all have to face the fact that the adminis- 
trative process is here to stay. The problem is not trying to do away 
with it. The problem is to improve it. And the course of i improve- 
ment, I think, lies through the greater application of judicial stand- 
ards to the main problem area, which is the area of administrative 
adjudication. 

Now, may I point out to you some of the problem areas in the field 
of administrative adjudication, and I assume it is all right for me to 
speak perfectly frankly here to you, because I do not want to speak, 
really, in any other way. I am appearing here, of course, only as an 
individual. I happen to be General Counsel for the Navy, but I am 
not speaking necessarily on behalf of the Navy. 

The first point is that the people who have been given the function 
of deciding administrative adjudication have not been given the at- 
tributes of judicial office. 

We all know how a judge of a court is safeguarded by the canons 
of professional and judicial ethics and by tradition, but where ad- 
ministrative adjudication is concerned, we have no comparable pro- 
visions and no tradition. One of the great things needed is to build 
up a tradition of fairness and impartiality for administrative adjudi- 
cation comparable to that that we already have for judicial adjudi- 
cation. 
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Mr. Fasceit. Well, this is a very interesting point. Do you feel this 
can be done with a regulatory type of agency which is normally con- 
sidered as an arm of Congress? 

Mr. Vom Bavr. Yes, : sir, I do. Bear in mind that the Supreme 
Court has said that the members of a regulatory agency, which is an 
arm of Congress, as you have so ably stated it, sit in a quasi-judicial 
capacity. There is no conflict between an ar m of Congress, on the one 
hand, and sitting in a quasi-judicial capacity in proceedings conducted 
by the : agency as an arm of Congress. 

Mr. Fascetxi. Let us assume, for a moment, that Congress has not 
created this regulatory agency, and Congress still, by its committee, 
undertakes to do that which it has delegated, for example, to license 
an applicant for a public right. 

Mr. Vom Baur. Directly by Congress ? 

Mr. Fascety. Directly by a committee of Congress. Should it be 
in a judicial position, that is, subject to judicial ethics? These are 
questions which I think should be raised and properly so. I like your 
theory, which is to promote the judicial ethics for these regulatory 
agencies. But if we adopt this attitude, this theory, and move to- 
ward that type of standard, are we, in effect, creating a new system 
of courts, which is what it would be, and if we are, should we com- 
pletely divorce it from Congress and so state it as a new policy? 

Mr. Vom Bavr. That is a very good question, Congressman. 

I should like to say that whatever we do about it, we should face the 
fact that it is the function being discharged which should. be the 
controlling criterion—the function of determining questions of fact, 
and deciding questions of law, and perhaps applying statutory man- 
dates. There is some analogy to the Court of Claims in the old days, 
when Congress itself decided private claims and found it had a terri- 
ble burden of work as a result. Finally Congress said: 

We just cannot do this. We are too busy. We do not have rules of practice; 


and these matters should be decided, anyway, on the basis of law and evidence, 
rather than on the basis of a sort of rambling-around operation. 


And so they set up the Court of Claims to decide these cases on the 
basis of the law and evidence. 

Also, as an analogy, there was, in the very beginning of English 
jurisprudence, a time when the court used to follow the King and sit 
at his pleasure. When the King got bored, he would sit down and 
say, “Boys, if there are any cases, let us hear them.” But gradually 
business increased; and they realized that they needed rules of prac- 
tice and some order in the process of adjudicating cases. Finally, in 
1178, Henry II appointed five people to spend full time hearing cases, 
and that was the real beginning of the central courts in England and 
our judicial system. 

As I say, there has been a steady development throughout history of 
the function of determining facts, deciding questions of law, and ap- 
plying statutory mandates. Adjudication ‘always seems to start on a 
very informal basis and then gradually becomes formalized with recog- 
nition that there is an essential element of formality inherent in an 
adversary proceeding. The parties must take formal positions if we 
are to have order in the proceeding. They must answer such ques- 
tions as “Do you have a claim?” and, “Is A a fact or not; or do you 
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deny it?” And there is pretrial, and so on, to develop formal positions 
on every aspect of an adversary proceeding. 

And so, as I say, there has been a perfectly clear trend throughout 
Anglo-American jurisprudence in the direction of formalizing, and 
I will say judicializing, these controversies where you have involved 
the determination of facts, decision of questions of law, and so forth. 

Now, may I pass to my second point which is that many of the 
Government officials, the gentlemen in whose hands these judicial 
functions have been placed just do not have the time to analyze, sift 
evidence, and decide the cases. That function has been placed in the 
hands of some of the busiest people in the world such as the Secretary 
of Agriculture, the Secretary of the Interior, and even some of these 
regulatory agencies. They just do not have the time to adjudicate 
cases, when you consider the complexity of these cases and the amount 
of personal interest and attention that has to be given in analyzing 
them. If the adjudicator is to do a good job, everything, all the 
facts and the law, has to clear through a single mind. He has to put 
every item in its relevant place and everything should be in order, 
rather than just a scrambled mess—— 

Mr. Fasceti. And I might add that adjudication is not a primary 
function of the agency, department, or board, it is purely a secondary 
matter. 

Mr. Vom Baur. May I say I do not know whether I could say that 
categorically. Certainly it is secondary as far as the Secretary of 
Agriculture and the Cabinet officers are concerned. 

ith regard to the regulatory agencies, they have many exacting 
duties in other fields: they are making investigations, engaging in pub- 
lic relations, meeting people and so forth, activities which are com- 
pletely different from the work of a judge and which divert time and 
energy. 

You take the National Labor Relations Board. Each member has 
a staff on the average of 17 lawyers who help him decide cases, 
sift evidence, and write opinions and so you see that the work of each 
of these gentlemen, and I am not saying this necessarily critically 
has diminished to broad brush touches only. Also, you have the so- 
called institutional decision because the head man is so busy—the man 
who has the statutory power of decision. He is just as busy as he can 
possibly be with executive duties and yet he has this enormous case 
to decide. So he says to his team, “Help me out,” and 10 of them 
or a dozen get together a conglomeration of ideas arising out of some- 
thing over which no single person has 

Mr. Fascerx. Mr. Chairman, I will answer that bell, I will leave 
and try to come back later. 

Mr. Vom Baur. Gentlemen, the institutional decision in my opinion 
is entirely wrong, and if there is one thing which this Congress could 
do to improve administrative adjudication would be to prohibit the 
institutional decision in any form. 

The responsibility for decision is so scattered that no one knows 
what the results are. 

In addition, an advocate has nobody to address arguments to, and 
the fellow that writes up the opinion may never hear the argument or 
see the brief. There are cases where persons actually started to write 
the decision before the oral arguments were made or the briefs filed. 
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Now I should like to pass to my third: point, which is that many of 
these adjudicators are not even lawyers. Here they are vested with 
this judicial function of determining facts, deciding questions of law, 
reading Supreme Court and other judici al decisions, and they are not 
lawyers. 

This fact, gentlemen, simply has not been recognized, that people 
are still being appointed to agencies who have to read and apply Su- 
preme Court decisions, and so forth, but who are not lawyers. And 
I am not saying that in any critical sense because we are still going 
through this exploratory process and orientation period, where we 
are gradually learning that judicial standards should contro] the 
whole process of administrative adjudication, if that process is to have 
the support of public confidence. 

I do not think we can expect better results or better public con- 
fidence in the process until we have lawyers doing the deciding. 

I should now like to pass to my fourth point which has to do with 
what I will frankly call violation of the canons of judici al and pro- 
fessional ethics and what this has specific relation to is ex parte 
communications. 

First of all, I want to repeat what was said before, that it is in- 
herent in the judicial system that we cannot approach a judge ex 
parte; no judge can engage in ex parte communications, and the 

canons of professional and judicial ethics prohibit it. If any litigant 

calls up a judge and says, “Let me give you my side of this case,” or, 
“Please help me on this case, Judge’ "—the judge could then slam 
down the receiver and, if known generally, the avalanche of adverse 
public reaction and publicity in the press would be enormous. 

But again because of this orientation, development or exploratory 
period we are still in, people do not quite understand, the public does 
not understand, certainly, the nature of the function which is being 
performed in administrative adjudication, Again I think that we 
have to come to the conclusion that it is directly comparable to judi- 
cial adjudication and that there simply should not be ex parte com- 
munications between administrative adjudicators, that is, the mem- 
bers of agencies, and anybody else. I will repeat that—anybody. 

The American Bar Association Committee on Ethics and Grievances 
has held that the canons of professional ethics apply to administrative 
adjudication, and I think that it is perfectly clear that any lawyer 
engaging in ex parte communications with any adjudicator i an ad- 
ministrative case should be censured, suspended or disbarred. How- 

ever, there are lots of other people, according to the newspapers—and 
very frankly it is common knowledge—who have been engaging in ex 
parte communications with administrative adjudic ators. 

Mr. Chairman, and gentlemen of the committee, I submit that a stop 
should be put to this practice. It makes the decision of these cases de- 
pendent, not upon the law and the evidence nor upon the cool im- 
partiality of a trained mind, but upon pressure, intrigue, and extra- 
legal considerations. 

‘Chairman Dawson. Do vou think Congress can do something about 
that ? 

Mr. Vom Bavr. Iam suggesting that Congress should pass a statute 
prohibiting it. My position in a nutshell is that until this be done, ad- 
ministrative cases simply cannot be decided on the basis of the law and 
the evidence. This applies also to ex parte communications by Mem- 
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bers of Congress. There is no prohibition against that now, and when 
a constituent comes to a Representative in Congress and says, “Help 
me in my case,” naturally the Member of Congress is under pressure 
and he is going to help the constituent if he can. So there is pressure 
from both sides on an agency, because Congressmen are called in for 
all sides of a particular case and you cannot blame the Members of 
Congress for bringing pressure. Everybody else is doing it. 

But if we are going to improve administrative adjudication, Con- 
gress should pass a statute prohibiting ex parte communications of : any 
kind with administrative adjudicators, comparable to the prohibition 
against ex parte communications with judges. 

If that would happen, gentlemen, it would not only save the admin- 
istrative adjudicators from pressure; it would eliminate a terrible 
waste of time for yourselves and everyone concerned. I have some- 
times been near the receiving end of all this and when a Member of 
Congress calls up and wants to know about a case, which is something 
that he would not dare to ask a judge, we have to take time out and ex- 
plain. Nobody wants to offend a Member of Congress; it is necessary 
to explain and it is terribly time consuming to everybody, to us, to 
the Member of Congress, and it is expensive for the taxpayer, too. 
But it serves no useful purpose with regard to administrative cases 
which should be decided on the law and the evidence only. 

And so I believe that if ex parte communications are prohibited, it 
would save a tremendous amount of time and expense for the ad- 
judicators and it would also, to be very frank about it, save a great 
deal of time and trouble for Congressmen. 

Chairman Dawson. It would be another group of courts? 

Mr. Vom Baur. Mr. Dawson, they are already set up to discharge 
the same function which courts perform. I think it is fair to say that 
we would be further emphasizing their judicial character, no question 
about it. And I think that that in turn would greatly help these 
agencies to acquire the public confidence which is so necessary. 

Chairman Dawson. You would be doing away with agencies, in fact, 
wouldn’t you? 

Mr. Vom Baur. I do not think we would be doing away with 
agencies, but I should like to answer that by saying this. 

There is in my opinion no substantial difference between a legisla- 
tive court such as the Court of Claims before 1953 and the quasi- 
judicial administrative agencies. The function they perform is 
identical. 

The names may be different. The Tax Court was originally known 
as the Board of Tax Appeals, but from the standpoint of substance, 
there is no real difference between it and the courts vested with ju- 
dicial power, and the rules of practice of the agencies compare with 
the Federal rules of civil procedure. I think we have to face the fact 
that administrative adjudication and judicial adjudication are prac- 
tically identical. 

Mr. Rosenstum. Would you favor separate stages, separation of 
administrative rule-making from other functions ? 

Mr. Vom Bavr. I think the answer to that question is yes, but I 
must say, Dr. Rosenblum, that I do not know an awful lot about rule- 
making. My experience has been mainly in adjudication because 
that is the basic area of controversy in private practice, and I have 
had very little contact with rulemaking i in the Government. 
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I think I had better give you an equivocal answer. I do not really 
know. 

I might point out one collateral thing at this point, if I may, Mr. 
Chairman, and that is with regard to these ex parte communications. 
They have been ,commonplac e. Everybody has been doing it in fact, 
I suppose, for 75 years. And with regard to the institutional de- 
cisions—which have become commonplace to some extent at least— 
the art of advocacy which used to be one of the great talents of lawyers 
30 or 40 years ago when every lawyer was primarily interested in 
learning it, that art has now gone into a serious decline. One reason 
is that ‘it is not much use where ex parte communications are more 
effective, or where you have an “institutional decision.” With an “in- 
stitutional decision” you cannot reach the mind that is going to decide 
your case with argument. And of course, where ex parte communi- 

cations are going to control, rather than advocacy, why, again, cases 
are going to be decided on the basis of pressure and influence, rather 
than argument on the Iaw and evidence. 

May T say that I have treated this at greater length in the article 
I referred to earlier in volume 16 of the Federal Bar Journal at pages 
465-467. 

The institutional decision is really a conglomeration of different 
decisions on different points by different people, many of whom are 
anonymous. 

What happens is that a particular Government official will by stat- 
ute be given the duty and function of deciding certain questions of 
facts and questions of law. He is a pretty busy man and he has no 
time and he says to his team, “help me,” and they do: they present 
him with a document; he will sign but it does not really contain his 
personal thinking, his own knowledge of the evidence and of the 
Supreme Court cases, et cetera, involved. It is a conglomeration of 
the ideas of different people who do not have the statutory respon- 
sibility for decision. 

My own view of the thing is that the person who is given the power 
to decide should hear the case, should sift the evidence, and should 
know every aspect of it. Everything should be funneled through his 
mind to emerge in integrated form with everything in order, but if you 
have different people deciding different aspects of the cases, then it 
becomes just a hodgepodge. 

T have two further points, Mr. Chairman. 

The first is, to repeat a little bit, administrative adjudication is 
our main problem area, as I see it. 

Secondly, I think that the clear trend of the times is in the direction 
of the greater application of judicial standards. 

Third, I do believe that an office of administrative procedure is some- 
thing of very great importance in bringing about a greater applica- 
tion of judicial standards and better public relations for the agencies. 

There have been different proposals, one for an independent office. 
Congressman Fascell’s bill, H. R. 3350, and one to set it up in the 
Department of Justice. I am not going to take a position this morn- 
ing on which one should be adopted. But I do strongly urge that this 
committee consider the desirability of seeing to it that a strong office 
of administrative procedure is set up. 

Very frankly, the tendency is for each agency pretty much to go 
its own way. They are all busy, they are probably all understaffed, 
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and they are not very much interested in other agencies dealing with 
different subject matter. I am not saying this critically, but as a fact. 
I believe that some coordinating entity is vitally essential to bring 
about uniformity to the extent that uniformity is possible, and bring 
about good availability of information and better procedural stand- 
ards. 

I think an office of administrative procedure, and the stronger the 
better, can serve as such a catalytic, coordinating influence with all of 
the agencies and be a vital factor in improv ement of the administrative 
process. 


Mr. Rosensitum. And you also favor the notion of a permanent 
conference ? 

Mr. Vom Baur. I do. I think that the ideal situation would be a 
strong office of administrative procedure with a permanent advisory 
committee which would be generally representative of the people in 
the Government and the bar outside who have some knowledge of this 
field. It should serve as a permanent advisory committee which would 
meet with the director and staff of the office of administrative pro- 
cedure, and provide a constant infusion of new ideas and recognition 
of new problems. 

Mr. Rosenstum. What do you think would be the role of Congress? 

Mr. Vom Baur. There is one constitutional provision we have to 
consider. These regulatory agencies are arms of Congress, and the 
Supreme Court has said many times that the power to determine facts 
which has been delegated by Congress is basically a legislative func- 
tion. Thus Congress really has the responsibility for these agencies 
insofar as they exercise quasi-judicial functions. And, as I say, I do 
not want to choose this morning before the two proposals whic h have 
been set forth, but I will say that I think it is the responsibility of 
Congress to see that in one way or another a strong office of admin- 
istrative procedure is set up. 

Mr, Potanp. Do you suggest some power for enforcement of recom- 
mendations ? 

Mr. Vom Baur. I would go rather cautiously on that. However, I 
think that an office of administrative procedure woud have to have 
certain basic powers. 

I think, to be frank with you, a great deal would depend on the 
per sonality and leadership of the director of such an office. I think 
that cooperation is a strong factor and a good Director would get 
cooperation, would try to improve things and build up a team, and 
that would be very desirable. I think that a lot would depend upon 
the leadership. I would not try to impose too many autocratic powers 
because all of the agencies are jealous of their prerogatives and natural- 
ly so. 

I think you would have to appeal to their sense of patriotism and 
also to their ability to work for long-range improvement, because I 
think all these agencies will have to. depend a great deal on public 
confidence. That is a fact of great importance which should tend to 
bring about a greater application of judicial standards and more uni- 
formity in procedure. These things are mostly all problems which 

‘an be worked out piece by pie ce—and so I would not endow such an 
office with too many autocratic powers. 
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Chairman Dawson. Well, it would be the office that would have 
the power, not the individual. 

Mr. Vom Baovr. It is hard to choose between them, Mr. Chairman. 
T do not believe I could give you a very good answer to Mr. Poland’s 
question. 

Chairman Dawson. Do you not think that the office should have the 
power ? 

Mr. Vom Baur. Well, whether the office as a man, I should say—— 

Chairman Dawson. Well, you will have to have a man to fill it, that 
is different; but the power should reside in the office ? 

Mr. Vom Bavr. Yes. 

Chairman Dawson. To make certain determinations. 

Mr. Vom Baur. Yes. By “office” I meant an abstract office, but 
you mean an office held by an individual ? 

Chairman Dawson. Yes. 

Mr. Vom Bavr. I would agree. 

Mr, Lanitcan. There is one aspect of your suggestions that it seems 
to me could result in a great and unnecessary expense and would com- 
plicate procedures. That is you suggest that the adjudication func- 
tion should be carried out by lawyers. I have in mind the case of 
public lands where tens of thousands of people apply for various 
uses of public lands, and some of them conflict. 

The Government has people out in field stations to carry on the 
actual management of the land and to decide initially upon these 
applications. These people have to be either agricultural economists 
or other types of technical people in various fields in order to do that 
work of the office that they occupy. 

But if each one of these applications that involves the determination 
of facts had to be decided by a lawyer, the Government would have to 
have hundreds if not thousands of additional lawyers sitting side by 
side with these people who handle the applications initially. 

Now, the technique that has been used is to bring these to a more 
formal adjudication stage through the appellate process. That is, if 
a person is not satisfied with the decision, then he can appeal the 
decision and through the appellate process the more formal pro- 
cedures intervene. 

I wonder if you do not recognize that the possibility exists, that 
there have to be some steps handled by nonlawyers and the lawyers 
brought in on the appeals ? 

Mr. Vom Baur. I do recognize that. Wherever the questions of law 
are elementary or well settled there is no real need for lawyers. It is 
where you begin to have some complexity that you need lawyers. 

For example, a policeman cannot make an arrest without deciding 
certain questions of fact and law, but the applicable legal principles 
are drilled into him and are well settled. He need not be a lawyer. 

I am not too familiar with the public land situation, but I would 
certainly not bring in lawyers where there is no need for them. 

Now, gentlemen, I have one final point here, which is that I think, 
and again I am going to be very frank about this, I think one of the 
best things that could be done to improve efficiency in administrative 
adjudication, and I will say in the Government generally, is to provide 
higher salaries in the middle and upper grades. 
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Of course, this has to do primarily with lawyers, I suppose, but it 
applies also to members of regulatory agencies, and to Government 
servants generally. 

As it is now, it is possible to hire a lawyer out of law school and 
compete, not too awfully well, but still compete with private law 
firms. 

Now, the responsibility increases in the middle and higher grades 
and as the responsibilities go up, the salaries, to be frank, lag. Toa 
large extent I think jobs in the middle and upper grades are regarded 
as steppingstones—that is, you come into the Government to get 
experience and perhaps prestige and then move up and then out to a 
job outside which pays fetter. You move to it primarily because it 
pays better. 

As it is now, the present system really tends to weed the outstanding 
man out of the Government just at the time when he becomes most 
knowledgeable and useful to the Government. 

I think that is just plain wrong. It is particularly so because work 
in the middle and upper grades requires the highest type of talent. 
I think that the system should provide better pay so as to be able to 
recruit and retain outstanding people on a basis something other than 
as a steppingstone. 

Of course it is true that we have a hard core of devoted servants 
of the Government, including lawyers, and many of them stay on in 
spite of financial sacrifices. And then there is this other factor that 
we must all admit, that work in the Government has a fascination, a 
certain romance to it. But when people have personal problems and 
growing families, and an attractive offer comes from the outside, the 
incentive is to take it and get out of the Government. That tends to 
remove these middle and upper grade men just when they have become 
most knowledgeable and useful and when they should be retained. If 
they could be, then you would have an additional concentration of 
knowledge and learning and skill in a particular job which would 
speed up and facilitate the whole process of government, especially 
in such complicated things as administrative adjudication. 

At the top, talent is vitally essential. Business recognizes that, 
and it is known that every organization is, as has been said, a shadow 
of the fellow at the top. If you are going to have these people, I am 
talking about in the middle and upper grades, remain, if you are 
going to have greater efficiency, then some consideration should be 
given to paying more in those upper and middle grades. The problem 
is not in the lower grades; it is in the middle and upper ones. 

I think that concludes my presentation. 

Chairman Dawson. Any questions ? 

Mr. Rosensivum. Is there on occasion a tendency for the Govern- 
ment lawyer to look upon ex parte communications with representa- 
tives of law firms or private business interests as a means of providing 
a job opportunity after he leaves the Government ? 

Mr. Vom Baur. I do not think the problem is with Government 
lawyers. The problem I am addressing myself to is persons who 
are administrative adjudicators who decide cases. That is where the 
pressure is brought. 

I do not know about hearing examiners, but members of agencies 
who decide cases. 
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I would like to answer the question, however, by saying this, that 
I should say that when you have a staff assistant who has just worked 
like the dickens and helped the agency member and has analyzed 
the case and come up with what he thinks is a pretty good decision, 
and if that is all going to be thrown overboard as a result of some 
outside pressure and ex parte communication, it is going to be a ter- 
rible discouragement and hard for him to believe in his work. And 
so ex parte communications, I think, are a very effective detriment 
to high quality work on the part of persons in Government connected 
with cases. 

Chairman Dawson. Could you suggest to us a political system by 
which you could avoid that ? 

Mr. Vom Baur. We avoid it now with the courts. 

Chairman Dawson. Yes, but there they have got a job for life or 
else for a long time. 

But we do have people who exercise these powers who come in by 
Presidential appointment, who get their jobs that way and who real- 
ize that and appreciate the fact that they may not hold the job very 
long, because a change in administration changes them and so they 
have a tendency to grab everything they can while they are under that 
system. 

Mr. Vom Baur. I do not think that the President can remove them 
except for cause before the term expires; but they are appointed for 
a term of years 

Chairman Dawson. They are appointed for a term of years and a 

change in administration will bring a change when their term expires 

snd they are selected because of having rendered a political service 
rather than because of any question of ability, they are an outgrowth 
of the system. 

Mr. Vom Bacr. It is an outcrop of the system, as you say, and if 
you get down to cases, then I think you have got to look at the good 
old public interest first 

Chairman Dawson. But certain jobs ought not to depend upon the 
caprice of an individual President or a change of administration ? 

Mr. Vom Baur. Well, the Federal judge is now appointed by the 
President, but the standards for appointment of 2 judge are somewhat 
higher 

Chairman Dawson. That is right, he is appointed by the President ; 
but how long can he stay? 

Mr. Vom Bavr. Weil, you have raised another very interesting 
question. 

There is certainly a segment of the bar who believes that the mem- 
bers of these agencies should be appointed for life, during good be- 
havior, and be free from pressure of any kind. 

Chairman Dawson. I am not being critical of the administration, 
but we are talking now about the good of the country and where you 
have a change of administration, many, many people are removed 
from responsible jobs without being given a cause for it. 

Mr. Vom Baur. Not in the regulator y agencies, I do not believe. 
Mr. Roosevelt, when he was President, tried that with the Federal 
Trade Commission in 1933; and the Supreme Court held that a mem- 
ber of a quasi-judicial agency, unlike a postmaster, can be removed 
only for cause. Of course, the member of an agency knows that if 
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he does not keep the administration happy, when his term expires he 
is not liable to be reappointed. 

Mr. Rosensium. And of course the independent agencies constitute 
a very small portion of the overall administration. As far as re- 
moval of postmasters is concerned, the President can remove a post- 
master at any time. And he can, under the court’s ruling, remove 
an Oy from an executive position without giving any reason. 

Mr. Vom Baur. That is true. Those persons are rarely engaged 
in administrative adjudication. 

Mr. Rosenstum. What about the people engaged in administra- 
tive adjudication in the executive agencies ? 

Mr. Vom Baur. You have reference to people like the Secretary 
of Agriculture and others? 

Mr. Rosensium. Yes. 

Mr. Vom Baur. I will be very frank with you. I do not think that 
the Secretary of Agriculture has the time to decide those cases over 
there and I understand that he has properly delegated the adminis- 
trative adjudication to a competent officer in the Department. If I 
may say so, I do not think it really makes sense for Congress to dele- 
gate these important questions to a very busy man like the Secretary 
of Agriculture. I would rather that they delegate them to some in- 
dividual or tribunal that could spend full time on these matters. 

Chairman Dawson. That is what I would like to see, and that a 
man of the right character be appointed. 

Mr. Vom Baur. Yes, and I think these people should be paid enough 
so that they can get along in personal life. 

Chairman Dawson. Well, if a man has such a job and he has all of 
the honors and privileges and a salary of that type, a man even in 
the Government is very well taken care of and several judges get 
very good pay and the judge cannot be removed by the whim of an 
individual, so he is not susceptible to these pressures. 

Mr. Vom Baur. That is right. 

Chairman Dawson. But these regulatory agencies are in a different 
situation. 

Mr. Lantcan. Do not some of these questions decided by adminis- 
trative adjudications involve mixed questions, not only of law and 
of fact but also questions of policy so that the administrative tribunal 
is actually carrying out both legislative and executive powers as well 
as merely deciding questions of law and fact, so that there is a place 
for administrative influence on the decision, not outside influence, 
but influence of the actual operating agency ? 

Mr. Vom Bavr. Sir, it is very hard for me to distinguish adminis- 
trative policy that you have described from law and legal principles. 

I think Chief Justice Hughes in one leading case stated that these 
agencies are charged with no policy except the policy of the law. How- 
ever, it has been the practice of Congress to delegate standards in 
‘ather broad terms, leaving the details to be filled in by the adminis- 
trative policy. But I do believe that administrative policy should be 
developed in the light of the language of the act, the legislative history 
and broad objectives to be accomplished. In short, it should be based 
on legal considerations rather than extra-legal considerations or being 
a good fellow. I cannot personally separate administrative policy 
from law. 
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Mr. Lanican. Perhaps a partial answer would be to have policies 
stated in rules that the sAladianere are bound to follow, that is, nor- 
mally adopted rules rather than to have unenunciated policies? 

Mr. Vom Baur. Yes, 1 would agree with that and I could add one 
thing further. 

Elihu Root said in 1916, if I remember correctly, that the old doc- 
trine against the prohibition of the delegation of legislative power 
had long ago given up the fight and retired from the field. Ever since 
that time Congress has been delegating powers to the agencies in 
terms of broader and broader language. : 

I would like respectfully to submit this morning that the next time 
Congress sets up an agency or delegates power that it delegate that 
power in the narrowest, most precise, and most specific language pos- 
sible rather than in broad, vague or general language. If that is done, 
it will make the policy of Congress clearer and sufficiently precise. 
It will diminish the area of formulation of administrative policy, 
and will diminish the area in which pressure, ex parte communica- 
tions, or extra-legal consideration can become effective. I think it 
would result in the better exercise or discharge of the functions of 
administrative adjudication and far better public relations for the 
agency and for everybody. 

Mr. Rosenstum. Do the agencies in practice exercise powers 
through construction and interpretation which even the courts have 
declined to exercise? For example, the Supreme Court has declined 
to rely upon the general welfare clause of the Constitution as an exclu- 
sive basis for its decisions whereas administrative agencies can and do 
rely upon general standards like “public interest” or “convenience and 
necessity.” 

Mr. Vom Bavr. To repeat Justice Hughes, whom I regard as one 
of the giants of the law, I would say as he did on several occasions, 
that “public interest” and “public convenience and necessity,” using 
his language, are “not vague references to the general welfare” but 
are designed to embody the legislative policies laid down in the act. 

The trouble is that I do not believe phrases like “public interest” 
and “public convenience and necessity” are so generally understood. 
I think that a great many of the people who administer these things 
feel, “Well, any idea that seems to be a good idea at the time, I can use 
that asa basis for deciding this case.” 

So that I think a great deal of the problem is congressional, and you 
could help if you would only write more precise standards. 

Mr. Lanican. Does it not involve the problem of ex parte influence? 
If the law is very clear, there would not be much use for ex parte 
influence because a person could go immediately to court—however, 
where policies are vague and the public interest is vague then there is 
room for all of this play of ex parte influence. Those two problems 
are interrelated ; isn’t that true? 

Mr. Vom Bavr. Very definitely, that is absolutely right. These 
vague standards tend to take these whole proceedings away from law 
and put them on the plane of extracurricular considerations, where 
intrigue and pressure may control, and any idea goes. 

Mr. Portanp. If an agency receives from Congress a charter of 
activity such as you suggest, and a narrow one, and then subsequently 
that agency, is guilty of—for want of a better term—nonfeasance or 
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misfeasance, what should be done to assure performance of the charter? 

Mr. Vow Baur. W ell, if the standards are narrow and precise then 
judicial review means something. 

As it is now, you have vague standards governing the action of the 
agencies, then you have the administrative process and adjudication, 
and then you have judicial review, but that can only be had on ques- 
tions of law. And where your legal standards are extremely broad— 
to be very frank, in private practice I have litigated against admin- 
istrative agencies—and it is an awfully tough job to upset an ad- 
ministrative agency. 

My point is, the narrower standards you have, the clearer the criteria 
of law would be and the easier it would be to make the agency hew to 
the line. 

Mr. Potanp. I used the word “nonfeasance” because I recognize the 
fact if the agency exceeds its power it is subject to review. 

Mr. Vom Baur. Weare there in mandamus—— 

Mr. Potanp. Only for ministerial functions—not for an abuse of 
discretion. 

Mr. Vom Baur. Abuse of discretion is subject to remedy but that 
is as far as it goes. Beyond that all you have is the trial process, the 
hearing process, as the basic safeguard. 

All you can do to safeguard the public and the public welfare is to 
make this whole process of administrative adjudication a finely tuned- 
up process which will result in decisions which are realistically in ac- 
cordance with the law and the evidence; and if you can do that these 
preblems will go to the very minimum. 

Chairman Dawson. If there are no more questions, we are very 
grateful to you for coming here, for your time and for a very inter- 
esting discussion. It has been a great contribution to a very trying 
subject and a very necessary subject that I think we have got to do 
something about. With this farflung Government of ours, where 
things that were done under an emergency and powers that were 
er anted under an emergency and which might have been of some use 
over the years previously need to be investigated and, certainly, with 
the advice of men who are interested in the public g good and who have 
knowledge and who have practiced in these fields, with their advice 
and help I think that the Congress should do something about it and 
something worthwhile. And we are trying to do that and we are try- 
ing to get enough thinking of men w hose opinions we are bound to 
respect, to give C ongress a sense of responsibility for this farflung 
Government of ours which has grown up so tremendously. We are 
certainly grateful to you for all of your contributions to our thinking. 

Mr. Vom Baur. Thank you very much. 

Chairman Dawson. Our next witness is Mr. Valentine B. Deale, 


chairman, administrative law section, District of Columbia Bar 
Association. 


STATEMENT OF VALENTINE B. DEALE, CHAIRMAN, ADMINISTRA- 


TIVE LAW SECTION, BAR ASSOCIATION OF THE DISTRICT OF 
COLUMBIA 


Mr. Drate. Mr. Chairman and gentlemen of the committee, before 
I proceed with my prepared statement, I would like to express my ap- 
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preciation to you for holding off your own noonday meal to listen 


‘ tomy testimony. 


Chairman Dawson. We want your testimony in the record and then 
we will have meeting dates and go over it all and discuss it. And 
we will arrive at some conclusion. I do not wish you to feel because 
of the few who are here that your testimony will not be given ever 
consideration; but we are trying to be accommodating to you as well 
as for the benefit of the committee. 

Mr. Deate. Thank you, sir. 

Mr. Chairman and gentlemen of the committee: I am pleased to 
testify before your subcommittee today in my capacity as chairman 
of the administrative law section of the Bar Association of the Dis- 
trict of Columbia. The bar association here, through its board of 
directors, has adopted a number of significant policy positions in the 
field of administrative law and has authorized the chairman of its ad- 
ministrative law section to represent the association with respect to 
them. 

For your information, the Bar Association of the District of Colum- 
bia has a membership of some 3,500 lawyers and about 1,000 of them 
are members of the administrative law section. This high propor- 
tion of membership participation in the administrative law section is 
understandable enough, as Washington, D. C., is the headquarters of 
the principal administrative agencies of the Federal Government. 
Lawyers here undoubtedly engage in administrative law practice more 
extensively than do lawyers from any other part of the country. 

There are three far-reaching recommendations or policy positions 
which I now submit to your subcommittee on behalf of the Bar Asso- 
ciation of the District of Columbia: 

(1) There should be created in the House of Representatives and 
in the Senate a permanent committee having specific and primary 
jurisdiction over administrative procedure and related matters. 

(2) Within the executive branch, there should be established an in- 
dependent office—I underscore the word “independent”—vested with 
authority at interagency level over administrative procedural mat- 
ters, hearing examiners and a proposed civilian legal career service. 
Chairman Dawson. Would that be comparable to Mr. Henley’s posi- 
tion ? 

Mr. Deatez. No, sir. Mr. Henley’s office, Mr. Chairman, is within 
the Department of Justice and subject to the will of the Attorney 
General and his principal assistants. We are proposing an inde- 
pendent office outside of and free from the control of any department 
or agency. 

(3) A new code of Federal administrative procedure should replace 
the Administrative Procedure Act of 1946. 


CONGRESSIONAL COMMITTEES ON ADMINISTRATIVE PROCEDURE 


The first of these three recommendations is the creation of perma- 
nent committees—one in the House of Representatives and one in the 
Senate—which would have specific and primary jurisdiction over 
administrative procedural matters and related organizational and 
legal services subjects. 

This proposal would fill a serious void existing today on congres- 
sional oversight of the administrative process. In the first place, con- 
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gressional committees with jurisdiction over administrative agencies 
have tended to concern themselves with the substance of the law while 
paying little attention to the process by which the agencies carry out 
the law. Secondly, the congressional viewpoint on the administrative 
process has tended to be fragmented not a because of an uneven 
interest in the administrative process itself but also because of the 
lack of a unified approach: different committies examine different 
aspects of different agencies. Though the resulting studies can serve 
useful purposes, they do not fill the need for a continuing, unified, 
across-the-board approach. 

The basic thoughts here are simply that the administrative process 
is of sufficient importance for Congress to focus continuing attention 
upon it and that effective congr essional oversight of the administrative 
paves calls for sound coordination of Congress’ own interests in the 
subject 


INDEPENDENT OFFICE OF OVERSIGHT 


The bar association’s second recommendation calls for the estab- 
lishment of an independent office of oversight. This office reporting 
directly to the Congress and the President would insure permanent, 
independent, and authoritative surveillance of the administrative 
process within the executive branch. Such executive oversight would 
complement the proposed legislative oversight as well as the due- 
process check of the judicial branch. 

At present, the Administrative Procedure Act, which applies hori- 
zontally throughout the executive branch, is implemented by the vari- 
ous agencies in a manner and to the extent that each agency deter- 
mines. The result is that procedures and practices in administrative 
law differ substantially in form and quality despite the fact that the 
same single act gives legal direction for the great bulk of administra- 
tive agency- -type activities. The root of the trouble is clear: The act 
is an or phan within the executive branch with no one having the neces- 
sary incentive or authority to attend to problems of its administration 
on a government-wide basis. 

The proposed new office would, for example, carry on continuous 
studies on the adequacy of procedures by which agencies determine 
rights, duties, and privileges; it would receive complaints about 
agency practices and procedures, investigate such complaints and 
make a propriate recommendations; and it would address itself as to 
how delays and expenses in agency proceedings might be cut down. 
Nothing of general interest and importance in administrative pro- 
cedure or practice would be foreign to the new office. 

The proposed office would also administer revised laws governing 
hearing examiners. It is submitted that greater recognition should be 
given to the fact that the role of a hearing official is analogous to that 
of a trial judge. Accordingly, a maximum of care should be taken 
to insure his competence and independence of judgment. His employ- 
ment and qualifications therefor and his status should be fixed in law 

rather than left as they are now to unsuitable regulations and pro- 
cedures. At the same time, too, safeguards for the hearing official 
against extraneous influence or pressure should be reinforced. The 
judicial character of his responsibilities requires that the possibility 
of undue agency influence is reduced to a minimum. 
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In the opinion of the Bar Association of the District of Columbia, 
a legal career service for all civilian attorneys, with certain specified 
exceptions, should be established in the executive branch of the Gov- 
ernment and the proposed independent office of oversight should have 
supervisory responsibilities with respect to the laws. governing the 
legal career service. The performance of professional duties by attor- 
neys in agencies should be in full recognition of their responsibilities 
as members of the legal profession and absent a strong showing to the 
contrary with respect to particular positions, the legal staff of each 
agency should be integrated under the professional supervision of the 
agency’s chief legal officer. 

A legal career service for civilian lawyers in the executive branch 
would facilitate the recruitment, employment, and retention of law- 
yers of outstanding character and ability in Government and assur- 
ance of the performance of the Government’s legal work in accord- 
ance with high professional standards. 

The bar association also strongly affirms that provision in law 
should be made to provide for high standards of representation for 
those practicing before administrative agencies. Such law, too, might 
well be administered by the proposed new office of oversight. 

Chairman Dawson. May I ask you a question on the previous part 
of this paragraph where you say: 

The bar association also strongly affirms that provision in law should be made 
for high standards of representation for those practicing before administrative 
agencies, 

Will your standards apply for general admission to the bar? 

Mr. Deare. The standards which we are talking about here, Mr. 
Chairman, apply to matters of conduct in representing others before 
any of the agencies. The standards should be written into law as a 
canon of ethics, if you will. 

Chairman Dawson. Well, those apply to all lawyers generally, 
don’t they ¢ 

Mr. Deate. The bar’s own canon of ethics applies to all lawyers. 
The proposal here would reinforce those ethical standards by giving 
them the sanction of law. They would also be made applicable to any- 
one who represents another before an agency, whether or not he is a 
lawyer. 

Chairman Dawson. Are you proposing higher standards for prac- 
ticing before these agencies than required in our courts? 

Mr. Deatr. No, Mr. Chairman. What I am proposing is that the 
standards in effect before the oe be also applied to lawyers and 
other representatives in practice before the agencies. 

Chairman Dawson. Well, do you have in “mind a situation where 
others practice before agencies other than the practicing lawyers be- 
fore the courts ? 

Mr. Drate. Yes, Mr. Chairman, there are other people who may 
practice before the agencies. However, they may not practice law 
before the agencies. Such people, too, should be subject to high 
standards of conduct with respect to their representation of others 
in administrative proceedings. 

The point here is that the administration of law depends on the 
integrity and ability of those who represent causes as well as those 
who decide cases. 
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Chairman Dawson. Should not those people be lawyers’ That is 
what I was questioning. 

Mr. Deate. Mr. Chairman, with respect to the practice of law be- 
fore administrative agencies, there is no question those people should 
be lawyers. 

But when representations before the agencies do not involve the 
practice of law, the situation is different and lawyers are not neces- 
sarily required. 

Before the ICC, for example, you would have traffic experts who rep- 
resent railroad matters. 

Mr. Henperson. And accountants practicing / 

Mr. Dear. That is right, accountants. Of course, there sometimes 
we get into the problem of nonlawyers practicing law. At any rate 
there is a wide area of representation in administrative agency activi- 
ties where representation may be properly handled by nonlawyers. 

Mr. Rosensium. Is there not also the possibility that the same 
lawyer practicing in a court would never resort to the type of repre- 
sentations to which he might resort when he practices before an ad- 
ministrative agency / 

Mr. Deate. That is right. The idea is that a lawyer practicing be- 
fore a court would not consider trying to get the ear of a judge on 
a private basis for purposes of making an ex parte representation. 
It is known that the situation is different with respect to an administra- 
tive agency head or official. 

That is a fine example of the kind of thing we have in mind with re- 
spect to setting up standards of conduct for those who represent others 
before administrative agencies, 

Chairman Dawson. How would you determine that, now? I ama 
lawyer and I have a client whom I will represent before an agency. 
Who is going to apply those standards now ? 

Mr. Deate. You mean 

Chairman Dawson. Well, take the standard of a lawyer which he 
has satisfied; if a man has been admitted to the bar, would that 
entitled him to practice before the agency ? 

Mr. Deae. Well, in fact 

Chairman Dawson. If he should be admitted to bar I can see it, 
but if he is 

Mr. Deaux. If he is footloose / 

Chairman Dawson. Yes. 

Mr. Dear. With respect to nonlawyer representatives, the pro- 
posed standards of ethics would be something new. Presently, the 
nonlawyer-representatives are fairly footloose. They have, of course, 
no canon of ethics as do lawyers, and the agencies themselves have 
done nothing toward insisting upon uniform standards of conduct. 
With respect to lawyer- _representatives, the specifying of a standard 
of ethics in statute would be a desirable reinforcement of their pro- 
fession’s canon of ethics. 

Mr. Potanp. In judicial procedure the attorney is an officer of 
the court. 

Mr. Dear. That is right. 

Mr. Potanp. And subject to disciplinary action because he is an 
officer of the court. Would you make a lawyer appearing before 
an administrative body an officer of that administrative body and 
subject to the same kind of discipline ? 
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Mr. Deatz. No. The lawyer should be regarded primarily as 
the agent of the courts and his disciplining for a violation of his pro- 
fessional ethics should come from the courts. In other words, for 
a breach of ethics having to do with agency practice the lawyer still 
should be penalized or disciplined by the courts. 

Now, H. R. 3350 spells this out quite well. The standards and the 
disciplinary procedures set out there correctly reflect our. own 
thinking. 

Mr. Potanp. How would people get notice of something of that 
sort ¢ 

Mr. Dearx. Through a nationwide grievance committee. The 
grievance committee would be the court’s arm with respect to notice 
of breaches of misconduct. 

The grievance committee would receive complaints, whether from 
the administrative agencies themselves or other practitioners or 
whoever about misconduct, and would initiate disciplinary proceed- 
ings in appropriate cases. 

Mr. Potanp. Do you think there would be any difficulty in the idee 
of the extension of the jurisdictional area of the courts over into the 
administrative process ¢ 

Mr. Dear. Well, not if we keep the concept that this is a profes- 
sional matter and that lawyers are members of the profession and as 
members of the profession they must adhere to professional ethics, and 
as members of the profession, they are subject to the court’s juris- 
diction. 

Mr. Potanp. No matter where they are. 

Mr. Deate. No matter where they are, that is correct. 

Mr. Guicx. Mr. Deale, isn’t that presently the case in any juris- 
diction, that the grievance committee of the bar association takes 
cognizance of matters which are not before the court involving the ac- 
tions of lawyers? 

Mr. Dear. I’m afraid as a practical matter it does not work out 
like that. For example, sir, let us take lawyer A. He is a member 
of the bar of the State of Ohio. He puts up his shingle in Wash- 
ington, D.C. 

He is not a member of the bar of the District of Columbia. He prac- 
tices before the agencies and he is involved in misconduct before one 
of the agencies. The Ohio Bar Association, as a matter of fact, is 
not likely to do much about him because it is an act of misconduct that 
is quite out of its jurisdiction, so nothing happens. 

The bar in the District of Columbia cannot do anything. He is not 
even a member of the District of Columbia bar. The only thing 
that can happen to him by way of discipline is that the agency itself 
might take such action as refusing to honor further his representa- 
tion in a particular matter. Of course, the type of misconduct which 
we are talking about is distinct and apart from the jurisdiction of 
criminal statutes. 

Mr. Guick. In such a case, isn’t it possible that the District Bar 
Association could make the Ohio bar aware of what has taken place 
and the Ohio bar could act ? 

Mr. Deatx. A possibility, yes. But as a_practical matter the Dis- 
trict bar is not likely to be very interested in what this individual is 
doing as he is not a member of the District bar, and his misconduct 
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has nothing to do with courts in the District. It has to do with an- 
other kind of jurisdiction that just happens to be geographically lo- 
cated here. 

Mr. Guick. Isn’t that sufficient reason for interest ? 

Mr. Deate. It might be theoretically a sufficient reason for interest, 
but as a practical matter, it has not proved that way. 

The point here is that the administration of law depends on the 
integrity and ability of those who represent causes as well as those 
who decide cases. This is certainly true in matters before courts; 
it is no less true in matters before agencies. 

The courts have already seen to it that those who practice in courts 
of law possess certain minimum qualifications and meet specified stand- 
ards of conduct. The agencies, on the other hand, have by and large 
enforced no effective standards of representation and certainly no uni- 
form standards. 

It also should be made clear that the practice of law before agencies 
should be limited to lawyers. Admission to practice law is properly 
restricted for the good of the public to those who have met high stand- 
ards of education and training in the law, who have demonstrated 
substantial knowledge of the law by passing comprehensive State bar 
examinations, and who have produced satisfactory evidence of pos- 
sessing good moral character. 

Relaxation of these standards for admitting a person to practice 
law, as before an agency, can only lead to a weakening of the ad- 
ministration of law—a result clearly detrimental to the public’s best 
interest. 

The above proposals have been incorporated in legislation now 
pending before this Congress. 

The legislation, identified as the Federal Administrative Practice 
Reorganization Act, is sponsored by the American Bar Association 


and has full support of the Bar Association of the District of 
Columbia. 





CODE OF FEDERAL ADMINISTRATIVE PROCEDURE 


The bar association’s third recommendation is the enactment of a 
comprehensive code of Federal administrative procedure to provide 
for the following four fundamental objectives: 

1. More adequate and effective public information on the ad- 
ministrative process. : 

2. Improvements in the administrative rulemaking process. 

3. Improvements in the administrative hearing and decision 
processes. 

4. More effective judicial review of agency proceedings. 

For the committee’s convenience I have attached to my prepared 
statement a detailed breakdown of each of these four objectives. 

In conclusion, I express appreciation on behalf of the Bar Associa- 
tion of the District of Columbia for this opportunity to outline the 
views of the association on major problems of administrative organiza- 
tion, procedure, and practice. 

P’ ase be assured that the association is ready to cooperate with your 
subcummittee in whatever manner. might be deemed desirable and 
appropriate with respect to the furtherance of an objective study of 
the Federal administrative process. 
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A comprehensive study of this subject on a professional, statesman- 
like basis would be an invaluable service toward improving the 
administration of laws. The bar gives your subcommittee every 
encouragement to go forward in this manner. 

Thank you. 

(The matter referred to follows :) 


The Bar Association of the District of Columbia proposes that a new code of 
Federal administrative procedure replace the Administrative Procedure Act of 
1946 in order to accomplish four objectives : 

1. More adequate and effective public information on the administrative 
process. 

2. Improvements in the administrative rulemaking process. 

3. Improvements in the administrative hearing and decision processes. 

4. More effective judicial review of agency proceedings. 

The scope of each of these objectives is described below. 

The first objective, relating to public information, includes— 

(a) Broadening the requirements concerning publication of rules, state- 
ments of policy, interpretations and instructions, but providing appropriate 
means for authorizing short form or alternative methods where desirable. 

(6) Broadening the requirements concerning the publishing of orders and 
final opinions, or in the alternative making them available for public inspec- 
tion 

(c) Requiring that no agency rule, statement of policy or interpretation 
of statute intended to have general application or effect and required by 
a statute or rule to be published shall, in any particular case, be a basis 
for a sanction or a ground of decision unless previously so published; pro- 
vided that this shall not preclude the formulation of ad hoc policies or inter- 
pretations arrived at as a result of particular proceedings if clearly within 
and relevant to the issues thereof. 

(d) Developing the Code of Federal Regulations in order that it may be 
made still more useful for public informational purposes. 

The second objective, relating to rulemaking, includes: 

(a) Enlarging the applicability of formal hearing procedures by extend- 
ing such procedures to all rulemaking which any statute hereafter enacted 
shall require to be made after a hearing unless such statute indicates an 
intention to prescribe merely a legislative type of hearing, and further 
providing for an examination to be made of previously enacted statutes 
prescribing rulemaking hearings to determine whether or not formal pro- 
cedures should appropriately be required in rulemaking thereunder. 

(b) Broadening the coverage of provisions for notice and opportunity for 
public participation in rulemaking where formal procedures are not required 
by eliminating in appropriate instances exceptions now included in section 4 
of the Administrative Procedure Act so far as it may be done without oc- 
casioning delay or expense disproportionate to the public interest. 

(c) Making applicable to formal rulemaking proceedings the principle of 
separation of functions now established by the courts and by section 5 (c) 
of the Administrative Procedure Act but without the exemptions and limita- 
tions now contained in section 5 (¢). 

The third objective, relating to hearings and determinations, includes— 

(a) Making applicable to agency members, in formal adjudication and 
formal rulemaking, the principle of separation of functions now established 
by the courts and by section 5 (c) of the Administrative Procedure Act. 

(b) Providing that in formal adjudication the rules of evidence and re- 
quirements of proof shall conform, to the extent practicable, with those in 
civil nonjury cases in the Federal courts provided that any exceptions be 
published in the agency’s rules of practice. 

(c) Providing that in formal adjudication and formal rulemaking, where 
the agency has not presided at the hearing, the hearing officer who has pre- 
sided shall make and file an initial decision. 

(d) Providing that in formal adjudication the hearing officer's findings of 
evidentiary fact, as distinguished .from ultimate conclusions of fact, shall 
not be set aside by the agency on review of the hearing officer’s initial de- 
cision unless such findings of evidentiary fact are contrary to the weight 
of the evidence. 
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The fourth objective, relating to judicial review, includes— 
(a) Providing that the scope of judicial review of agency determinations 
of fact in formal proceedings be equivalent to the scope of review by the 


United States courts of appeals of determinations of fact by United States 
district courts in civil nonjury cases. 


(b) Providing that statutory interpretation in the course of agency 
adjudication be subject to full judicial review. 

(c) Extending the scope of judicial review of the exercise of agency dis- 
cretion by authorizing judicial review where agency action constitutes an 
abuse or clearly unwarranted exercise of discretion. 

(d) Authorizing reviewing courts, subject to appropriate safeguards 
and upon a showing of irreparable damage, to enjoin at any stage of an 
agency proceeding agency action clearly in excess of constitutional or statu- 
tory authority. 


(e) Providing for a prompt judicial remedy for every legal wrong re- 
sulting from agency action or inaction except where the Congress has ex- 
pressly precluded judicial review. 

Chairman Dawson. We certainly thank you very much for your 
contribution to this proceeding. 

We feel deeply indebted to you for taking time out as you have taken 
to come here to give us the benefit of your experience and the view 
of your bar association. We have been very fortunate in this matter 
in having the services of our good friend Dr. Rosenblum, and I think 
out of this study will come some real good. 1 think if we can get 
support for the legislation that is now before the Congress that you 
think will aid this matter, we may be in position to draw up other 
legislation to help in the matter. 

I certainly appreciate the interest of the bar association and I 
appreciate your coming down here. 

Mr. Dear. Thank you, Mr. Chairman. 

Mr. Chairman, I might add that turnabout is fair play. Dr. Rosen- 
blum gave the administrative law section of the American Bar Asso- 
ciation a very fine address over the weekend at the American Bar Asso- 
ciation’s convention down in Atlanta, and I had the pleasure of being 
there, and everybody there was most favorably impressed, and en- 
thusiastic about the work of your committee, as Dr. Rosenblum de- 
scribed it. 

Chairman Dawson. We were very fortunate in getting the Doctor 
to make this study. We certainly thank you for your contribution 
today. 

We will adjourn the hearing until tomorrow morning. 

(Whereupon, at 1:35 p. m., the subcommittee adjourned to recon- 
vene at 10a.m., Wednesday, February 26, 1958.) 











STUDY OF ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


WEDNESDAY, FEBRUARY 26, 1958 


House or REPRESENTATIVES, 
EXECUTIVE AND LEGISLATIVE REORGANIZATION 
SUBCOMMITTEE OF THE COMMITTEE 
ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to recess and subsequent post- 
ponement, at 2 p. m., in room 1501, House Office Building, Fion. 
William L. Dawson (chairman) presiding. 

Present: Representatives Dawson (chairman), Granahan, Hoff- 
man, and Harden. 

Also present: Victor Rosenblum, consultant and associate counsel ; 
Orville Poland, general counsel; Elmer W. Henderson, subcommittee 
counsel; and David Glick, legal analyst. 

Chairman Dawson. The hearing will come to order. 

We will resume our hearings upon the subject of administrative 
organization. 

We have with us our first witness Donald C. Beelar, who 
is chairman of the administrative section of the American Bar 
Association. 

At this time we will be glad to hear from Mr. Beelar. 

Mr. Mircue.i. May I give my short statement first? 

Chairman Dawson. We will hear first from Mr. John J. Mitchell, 
who is counsel for the Moss subcommittee. 

Mr. Horrman. I understand this is with your permission ? 

Mr. Beexar. Yes, sir. 

Mr. Horrman. Mr. Mitchell is here all of the time. 


STATEMENT OF JOHN J. MITCHELL, COUNSEL, SPECIAL GOVERN- 
MENT INFORMATION SUBCOMMITTEE OF THE GOVERNMENT 
OPERATIONS COMMITTEE 


Mr. Mircuett. Mr. Chairman, as you know, I am chief counsel for 
the Special Government Information Subcommittee of the House 
(Government Operations Committee. 

In addition, I am also chairman of the public information com- 
mittee of the administrative law section of the American Bar 
Association. 

I have just returned from the midwinter meeting of the house of 
delegates of the American Bar Association, held ‘at Atlanta, Feb- 
ruary 22 to 25, 1958. 
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As a matter of information to you and the distinguished members 
of the committee I wish to state that two resolutions were adopted by 
the entire house of delegates. In addition, a report entitled “State- 
ment in Support of Resolutions Recommended by the Section of 
Administrative Law,” was submitted. 

I want it clearly understood that I am not speaking teday as a 
member of the American. Bar Association, or making any represen- 
tations for the American Bar Association. I am speaking in my own 
capacity as a private citizen. 

I understand that these resolutions which have been adopted will 
be certified by the American Bar Association and transmitted to the 
Speaker of the House, and that the American Bar Association mem- 
bers will be appointed for that purpose. 

Mr. Chairman, may I read briefly from the report accompanying 
these resolutions ? 

Chairman Dawson. Yes. 

Mr. Mircneny. The first resolution reads as follows: 


RECOM MENDATIONS 


Resolved, That the section of administrative law recommends that the house of 
delegates adopt the following resolution : 

1. Resolved, That the American Bar Association notes with satisfaction com- 
prehensive studies of the organization, procedures, and practices of agencies 
of Government in the conduct of rulemaking, adjudication, and related functions, 
undertaken in the Congress of the United States, together with publication of the 
responses of the agencies as a hasis for further inquiry ; 

Resolved, That the American Bar Association believes that congressional com- 
mittees and agencies of Government should continue and complete the compre- 
hensive study of agency organizational and procedural requirements needed to 
reaffirm and safeguard the rights of citizens and assure public confidence in ad- 
judicative proceedings free from improper influences. 


That isa section of the resolution. 
And the report that was submitted which I previously referred to 
reads as follows, the first two paragraphs: 


1. The first resolution ¢*Us attention to the recent action of the House Com- 
mittee on Government Op ations in publishing the responses by 10 departments 
and 22 independent agen’ .es of the Government to a questionnaire on the organi- 
zation, procedure, and p: actice of agencies of Government. A wealth of factual 
information and data ‘, contained in this 2,000-page, 14-volume document, a 
report of great value to the implementation of the policies of this association. 


This next paragraph, I believe, is the first time such statistical data 
has evér been made available which came asthe result of the study 
that this committee has been making. 

I quote from this report: 


This report shows that there are some 102 administrative tribunals in the de- 
partments and agencies which are adjudicating cases, some without statutory 
authority, as compared with 85 district courts in the judicial department, and 
there are some 340 hearing examiners devoting full time to the trial of agency 
cases as compared with 248 Federal district court judgeships. With respect to 
the legislative function, the fact is that more laws, affecting more people, are 
being written, not by the Congress itself, but actually by the administrative 
agencies. Their total output, as reflected in the Code of Federal Regulations, 
far and away exceeds in bulk the laws enacted by the Congress. The resolution 
urges that the investigation and study, so well commenced, be continued by 
the Congress. 


Thank you very much, Mr. Chairman. 
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AMERICAN BAR ASSOCIATION SUPPLEMENTAL REPORT OF THE SECTION OF 
ADMINISTRATIVE LAW 


RECOM MENDATIONS 


Resolved, That the section of administrative law recommends that the house 
of delegates adopt the following resolutions : 

I. Resolved, That the American Bar Association notes with satisfaction com- 
prehensive studies of the organization, procedures, and practices of agencies of 
Government in the conduct of rulemaking, adjudication, and related functions, 
undertaken in the Congress of the United States, together with publication of the 
responses of the agencies as a basis for further inquiry ; 

Resolved, That the American Bar Association believes that congressional com- 
mittees and agencies of Government should continue and complete the comprehen- 
sive study of agency organizational and procedural requirements needed to re- 
affirm and safeguard the rights of citizens and assure public confidence in ad- 
judicative proceedings free from improper influences ; 

Resolved, That congressional action should simultaneously be taken on pro- 
posals with respect to administrative agency practice, procedure, and judicial 
review adopted by the American Bar Association on February 20, 1956. To do 
so would do much to promote public confidence in the integrity of the exercise of 
administrative agency legislative and judicial functions. 

II. Resolved, Whereas the American Bar Association has repeatedly urged 
that the organization and procedure of Federal administrative agencies in the 
exercise of adjudicatory powers provide (1) that hearing officers be assured in- 
dependence of judgment and impartiality in the trial of agency cases, (2) that 
the integrity of the judicial process at all levels in the agency be protected by 
confining decisions to the public hearing record in an environment totally free 
from any ex parte off-the-record representations, influences or pressures from 
any source: Now, therefore 

This association records its opinion that more effective agency and congres- 
sional action to those ends would improve and inspire greater public confidence 
in agency adjudicatory determinations, and believes it desirable that an ap- 
propriate code of agency-tribunal standards of conduct comparable to the Canons 
of Judicial Ethics be established by statute binding upon all persons engaged, 
interested, participating in, or seeking to affect the result of the adjudication of 
agency-tribunal cases. 

REPORT 


STATEMENT IN SUPPORT OF RESOLUTIONS RECOM MENDED BY THE SECTION OF 
ADMINISTRATIVE LAW 


The section of administrative law believes that the two resolutions here rec- 
ommended for adoption by the house of delegates are timely and relate to mat- 
ters not only of vital interest to this association but of great concern to the 
public in general. 

I. The first resolution calls attention to the recent action of the House Commit- 
tee on Government Operations in publishing the responses by 10 departments and 
22 independent agencies of the Government to a questionnaire on the organiza- 
tion, procedure, and practice of agencies of Government. A wealth of factual 
information and data is contained in this 2,000-page, 14-volume document, a 
report of great value to the implementation of the policies of this association. 

This report shows that there are some 102 administrative tribunals in the 
departments and agencies which are adjudicating cases, some without statutory 
authority, as compared with 85 district courts in the judicial department, and 
there are some 340 hearing examiners devoting full time to the trial of agency 
cases as compared with 248 Federal district court judgeships. With respect 
to the legislative function, the fact is that more laws, affecting more people, 
are being written, not by the Congress itself, but actually by the administrative 
agencies. Their total output, as reflected in the Code of Federal Regulations, 
far and away exceeds in bulk the laws enacted by the Congress. The resolu- 
tion urges that the investigation and study, so well commenced, be continued 
by the Congress. 
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This resolution calls attention to the past actions of the house of delegates, 
particularly to the resolution adopted by the house of delegates on February 20, 
1956, dealing with this subject, and to the implementation of the principles of 
administrative procedure and practice by the special committee on legal serv- 
ices and procedure. This resolution urges congressional action on the proposals 
of the association as a means of promoting public confidence in the integrity 
of the exercise of administrative agency legislative and judicial functions. 

II. The second companion resolution expresses the opposition of the associa- 
tion to off-the-record, extraneous representations or pressures on Federal ad- 
ministrative agencies engaged in the exercise of their adjudicatory powers. It 
calls attention to the fact that the association has repeatedly urged a separation 
of functions in adjudicatory proceedings; that hearing officers be assured an 
opportunity for fair, impartial, and independent judgment in the trial of agency 
eases, and that the integrity of the judicial process at all levels in the agency 
be protected by confining decisions to the record taken at a public hearing in 
an environment free from any ex parte representations, influences, or pressures 
from any source, public or private, official or unofficial. 

In conclusion, in this resolution the association records its opinion that more 
effective agency and congressional action would inspire greater public confidence 
in adjudicatory determinations, and believes it desirable that an appropriate 
code of administrative tribunal ethics comparable to the Canons of Judicial 
Ethics be established by statute binding upon all persons engaged, interested, 
participating in, or seeking to effect the result of the adjudication of agency 
tribunal cases. 

It should be pointed out in connection with both of the proposed resolutions that 
amendment in agency organization, procedures, and practices both by the agen- 
cies themselves and by congressional action, is sought, and that the fundamental 
basis for such improvement rests in the legislative and agency implementation 
of the basic principles heretofore announced and adopted as association policy 
by the house of delegates in February 1956. 

After full discussion by the council of the section of administrative law that 
there should be added to the resolutions heretofore adopted an affirmative ex- 
pression of this association on the subject of alleged extraneous influence and 
pressure upon agency members, without coming to premature conclusions or in 
any degree prejudging the evidence currently being adduced before the subcom- 
mittee of the House Committee on Interstate Commerce. It is apparent from the 
subject matter of its inquiry that a problem exists with regard to attempts to 
influence agency adjudication as to which it is desirable that the association 
take note and recommend remedial action in line with its policy as expressed 
on different occasions in the past. 

The fundamental problem is that of assuring an absolute integrity in the 
judicial function, by whatever means required, as indispensable to public con- 
fidence in Government. 


Mr. Horrman. May I ask a question there? You refer to the num- 
ber of agencies that are writing rules and regulations. What would 
you do about it with the Government constantly growing and the peo- 
ple constantly demanding more and additional services ? 

Mr. Mrrcenett. The recommendation as I see it is for the continua- 
tion of this committee to see what should be done about it. 

Mr. Horrman. We study all of the time and we come up with the 
appointment of another commissioner or a director or something. 
When you come in with those resolutions, how long have you been 
studying the matter? 

Mr. Mrrcurin. Who has been studying it? 

Chairman Dawson. There is something that the Congress can do 
about it. I do think that the Congress ought to do something about 
it, and it is our purpose, as the result of this study, to try to bring 
forth legislation that will place them on an entirely different footing. 

T can appreciate with the large growth of our Government in the 
past few vears we haven’t kept up with it, but if the Congress con- 
tinues to delegate its functions, its powers, as it has done to these regu- 
latory agencies—— 
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Mr. Horrman. Will you stop right there? 

Chairman Dawson. Yes, sir. 

Mr. Horrman. Begin with stopping the delegation of authority. 

Chairman Dawson. I think the Congress itself should take some 
action when the delegated authority has been abused. 

Mr. Horrman. There is no question about it. 

Chairman Dawson. And should hesitate to give authority unless 
those functions can be properly carried out—unless there is some 
assurance. I do think when the Congress becomes aware that there are 
men sitting, that more cases are tried before these tribunals of these 
different agencies where the people’s rights are involved, than are 
tried in the courts, either the district courts or local courts all put 
together, it is incumbent upon us to do something about it. But we can- 
not do anything about it unless we first study it to find out what is 
going on. And we have here these volumes which this committee has of 
the study that has been made. I think you have had that questionnaire 
that was sent out. I think that questionnaire was passed on by some 
of the ablest authorities in this country as the thing that ought to be 
done and ought to be ascertained—those questions ought to be an- 
swered. 

And here are the results of those questions for the first time put 
together, and ready to be studied. You can help me study them, I am 
quite sure. 

Mr. Horrman. We can study day and night, 24-hours, and come 
up with absolutely nothing. How long have you been on this com- 
mittee? You tell me one thing we have ever simplified. 

Chairman Dawson. I could tell you of some things, but I am not 
going to hold the witnesses up at this time. 

Mr. Horrman. I apologize to the witness. I have so little time and 
must leave. I amsorry. I fear that this is another one of these com- 
mittees where we are going to study something, don’t you see. 

Chairman Dawson. I will assure the witness and I will assure Mr. 
Hoffman that I am sure that this Congress will do something about 
it——- 

Mr. Horrman. We will appoint another commission that will hold 
endless hearings and put additional men on the staff. 

Chairman Dawson. To bring forth some legislation before this 
Congress, and I am sure that our fellow Congressmen will listen to us. 

Mr. Horrman. It cost us something over $2 million for the Second 
Hoover Commission, and how many of the recommendations have we 
passed ¢ 

Chairman Dawson. I think we have passed most of them. 

Mr. Horrman. I apologize to the gentleman for delaying. 

T will read what you put in the record. I want to personally thank 
you for coming down, If you can think of anything that we can do 
to stop some of the increasing complexity of Government, I will be 
everlastingly grateful to you. 

Mr. Brexar. We have been thinking very hard about it. 

Chairman Dawson. Proceed. 
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STATEMENT OF DONALD C. BEELAR, CHAIRMAN, ADMINISTRATIVE 
LAW SECTION, AMERICAN BAR ASSOCIATION, WASHINGTON, D. C. 


Mr. Breiar. Mr. Chairman, I would like to apologize to the com- 
mittee for not having a prepared statement, but I have been out of 
town, did not return until last evening and I received your invitation 
then. And I have been in a hearing this morning and I will be in 
hearings next week. So I would like to put together a statement as 
I go along. 

[ understand that in this proceeding we have no legislation before 
us specifically, that we are to gather information on some aspects of 
the study of ‘the total problem covered by your questionnaire. 

And I can see from the remarks made that the subject is a matter 
of keen concern to all of us. And I hope that we can get some facts 
on this subject rather than fiction, and 1 think we need to shed a great 
dea] of light rather than heat. 

I would like to say with reference to the statement read by Mr. 
Mitchell, although I was a witness to the meetings in Atlanta, I am 
not authorized to speak for the association with respect to that matter 
because it takes a little while for the association to designate some- 
one to speak on such action. 

I am, however, chairman of the administrative law section and in 
that capacity I am authorized to present the views of the association 
on the subject of establishing a permanent committee of some sort in 
the Congress on the scope of practice and procedure and organization 
of administrative agencies. 

That resolution is contained in the hearings on H. R. 462 of May 
1956, page 2, which includes the resolution of the American Bar As- 
sociation and I might just make reference to that without having it 
copied into the record. I believe that studies which we have on the 
table here have some consequential relationship to those hearings. 

The current resolution on this is H. Res. 119. 

I am also here in another capacity I believe, namely, as chairman of 
an ad hoc committee of the American Bar Association on the Federal 
Administrative Practice Reorganization Act. 

That legislation in the House is the Dawson bill, H. R. 3349 as well 
as H. R. 3350 and H. R. 7706. 

I mention that because I understand the hearings which you have 
had this week on this subject have considered the problem of an Office 
of Federal Administrative Procedure in the Department of Justice or 
as independent of the Department of Justice. And since these hear- 
ings have explored in a factfinding sort of way that subject, I believe 
it would be appropriate for me to speak to that subject in terms of 
the pending legislation which is sponsored by the American Bar 
Association. 

I would like to do this, sir, on the basis of giving information freely, 
but in context of the fact that this legislation is in the hands of an- 
other committee, I understand your committee is interested in getting 
factual information which would be useful to the Congress. But 
I am not here presuming to urge upon this committee the adeption 
of any legislation at this time, but rather to contribute to the factfind- 
ing study. 
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What I would really like to do is explore with you what I might 
regard as the specifications for a more orderly agency lawmaking proc- 
ess, and agency judicial process, and to see if we can suggest certain 
lines.of study that would be of interest to the committee in furtherance 
of the 83 part questionnaire already on the table, or in addition to the 
subjects covered in that study. 

I would like to make a statement to you in my own style which may 
be declarative but I wish it would be construed as merely suggestions 
of lines of study rather than an advocate, or attempting to persuade 
legislation. 

I shall refer in the course of this statement to certain great docu- 
ments on this field of administrative law over the past quarter of a 
century. And I look forward at this time to the prospect that if you 
will pursue these studies and get more facts for the use of everybody, 
no matter what your views are, for or against legislation, that this 
document will be one of the great studies on the subject. 

We have, if I may suggest, sir, within the lifetime of my practice 
which started in 1933, we have been witnessing or experiencing a transi- 
tion or an experiment in Government, namely, the shifting of legisla- 
tive powers from the Congress to the agencies. For whatever reason, 
of necessity or otherwise, this has been happening. 

We have, also, been in the experiment where simultaneously we have 
seen a shifting of judicial functions from the courts and the judicial 
branch to the administrative agencies. 

And this evolution or experiment has brought many problems which 
are new to us and as to which we have certain anxieties. 

The public may not always agree with what Congress does, but it 
accepts the fact that Congress is the proper agency under the Con- 
stitution to enact legislation. 

The public may not always agree with what the courts do, but 
there is no question as to the institution of our judicial department. 

I don’t think we have the same acceptance in terms of conduct of 
agencies where we find in one agency the total powers of government 
combined and sometimes commingled—executive, legislative, and judi- 
cial. 

There has been, perhaps, an unwillingness to recognize that we have 
this condition. There has been a lack of information that this condi- 
tion exists. 

I myself was amazed to find out in glancing through your studies 
how much I do not know and I think I am supposed to—I feel like I 
am supposed to know as much as one person can on this field of law. 

So 1f I come before you without a prepared statement I can say 
that my preparation does consist of about 24 years of practice in this 
field, minus 4 years in the Air Force during World War II. 

I would like to go back almost to the early period of this evolu- 
tion, and when I say “evolution” it is within the terms of a score of 
years. Jam quite aware that prior to that time we had the Interstate 
Commerce Commission and the Federal Trade Commission, but the 
modern evolution has occurred within the last 25 years. 

I have before me a scarce copy of a Senate Report No. 127, of the 
75th: Gongress, entitled, “Investigation of the Executive Agencies of 
the Government.” 
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I am not familiar with this document as I should be, but this is the 
most competent study into the efficiency of government organization 
and operation. This study, I think, unexpectedly ran into the fact 
that the agencies were engaged in legislative functions and were en- 
gaged in judicial functions, and they saw that these problems were 
of more extended complication and importance than the mere prob- 
lem of money efficiency in government and otherwise. It delved into 
very deep problems in political science, and in government machinery 
and organization. 

I will only read one brief paragraph from page 809 of this docu- 
ment, to summarize the problem. 

It cannot be too strongly emphasized that the problem of the reorganization 
of the function of regulation and controls over business and industry is far 
broader than the mere shifting of functions among the various governmental 
units or the elimination of certain agencies. Involved as well is an investiga- 
tion of the subject matter to be regulated, the types of regulation attempted, 
the regulation of various regulatory processes and the method and strategy by 
which regulations are carried out, including forms and types of administrative 
action, enforcement methods, and various types of control over the acts of regu- 
latory authorities, 

This indicates, I think, the subject matter we have before us is, cer- 
tainly, not monolithic. It is a very complex subject and it varies in 
different environments. 

Yet as lawyers the thing which is of importance to us is the legis- 
lative type of activity and the judicial functions, the trying of cases 
involving a determination of the rights of citizens under law. 

Our association has very earnestly urged the Congress that there 
should be two things done to bring about more understanding and 
more order in this area which we identify as a subject separate and 
apart from the particular matters that are regulated by the particu- 
lar agencies or subject to oversight jurisdiction of particular commit- 
tees; namely, the practice, procedure, and organization of agencies 
which have to perform these functions. 

We have urged that there should be a standing committee of the 
Congress that would specialize in this subject which would assist the 
other committees of the Congress in the very difficult problems of deal- 
ing with decision, organization, and delegation. 

We thought there should be an appropriate focal point in the Con- 
gress with a permanent staff that would become expert on those 
difficult problems. 

We have, also, thought that there should be in the executive depart- 
ment but independent of any particular department or agency, a cor- 
responding office which would be concerned with administrative pro- 
a and practice matters. In a sense, this office would perform 
functions somewhat like the Administrative Office of the Courts and 
the General Accounting Office, but not exactly analogous to either. 

The office which we have advocated to be established in the legisla- 
tion referred to—and I will only read 2 or 3 of the functions to indi- 
cate the relevance to the problem—this office (1) would carry on 
continuous studies of and make recommendations regarding the ade- 
quacy of the procedures by which agencies determine the rights and 
privileges of persons; (2) it would carry on continuous studies.of and 
make recommendations regarding the adequacy of the procedures by 
which agencies exercise rulemaking and siieliesens functions. 
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(3) It would study and make recommendations upon methods of 
organization appropriate for the separation of agency functions. 

I merely use those to illustrate the scope of the matters that I wish 
to make certain suggestions about. 

We have said that the agencies are engaged in writing legisla- 
tion. What we have here is either a delegation of legislative powers 
from the Congress to the departments and agencies of the Government, 
or properly, we might regard it now as a question of what is the 
<livision of powers over legislation between the Congress and the 
departments and agencies. 

I believe it was the Hoover Commission report that said—and this 
is from recollection—there were 256 agencies of the Government which 
were writing legislation, or it would be called rulemaking. 

The number, of course, would depend upon your standards of count- 
ing. And there is no common denominator for that. 

There were 57 departments and agencies in the President’s Con- 
ference, and most of them were in that. 

I thought I would bring to your attention graphically two docu- 
ments for which we have current use in our work. 

Here is a GPO publication of the Communications Act of 1934 as 
amended, which contains 83 pages; a statute of the Congress. 

These are the rules and regulations which have been enacted by 
this agency which were codified in 1949. This is the current supple- 
ment. And my recollection is that these total nearly 2,000 pages, 
with much finer print than the statute of Congress. 

I merely refer to that to emphasize that we are dealing with a 
factual situation. We are not criticizing the existence of this. We are 
simply saying what we know to be the fact. 

I think when we deal with the agencies we sometimes tend to have 
the same reaction. And I would like to emphasize that we cannot 
have the same reaction to the legislative process that we have to the 
judicial process. 

I believe the Constitution provides that the Congress may not enact 
laws which will restrain the rights of a citizen to seek redress from 
the Government or words to that effect, the right of petition. A citi- 
zen has, in our Government, as part of his freedom, the right to in- 
fluence the passage of legislation and to know what legislation is being 
considered. This is a very fundamental right. We must examine 
very carefully whether or not these rights are being impaired, whether 
the actual day-to-day legislative process is being conducted by the 
agencies in accordance with what the public is well accustomed to. 
Public information on the bills being mtroduced and public debate 
and things of that sort. 

The agency laws are largely being written in executive session with- 
out knowledge of the public until they have been completed and been 
adopted in an agency and approved for publication in the Federal 
Register. This is a very significant distinction between the processes. 

Chairman Dawson. May T ask you a question there? Do you ap- 
prove of the method of handling those procedures in executive session ? 

Mr. Breiar. No; I am going to discuss what I believe to be very 
serious deficiencies in the agencies. 

Chairman Dawson. Proceed. 
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Mr. Breiar. The problem, as we see it, is in the legislative process. 
And I should like to preface these remarks by saying that I for one 
accept the view that there is a practical necessity for the agencies to 
engage in legislation. I think the problem is one of making the 
proper delegation and exercising the oversight review systematically 
to see that these matters are properly taken care of. 

Chairman Dawson. That is accomplished by having a committee 
of the Congress whose duty it will be to look into those matters and 
pass on those matters and review that legislation before passing it. 

Mr. Brevar. This is where I think the agency can and should do a 
great deal for the Congress and the industries that are regulated and 
for the citizens in writing expert legislation of good quality and by 
good procedures. It either has to be done by the agency or Congress 
has to enlarge its committees and its staff and take on the problem 
itself. 

I would like to refer now toa book entitled “Administrative Legisla- 
tion and Adjudication.” 

This is a Brookings Institution publication of about. 1934, and in this 
book you can find discussion of many of the problems that we are 
concerned with today. 

If you read the Senate document referred to previously, which bears 
the date of 1937, which I neglected to mention in summarizing a para- 
graph on administrative legislation, this states, page 53: 

The most interesting thing about these advaitages— 
they are discussing the principal advantages and disadvantages— 


the most interesting thing about these advantages and disadvantages, when thus 
set forth side by side, is the fact that the advantages are generally permanent 
and inherent in the function of administrative legislation on any Government 
system organized with reasonable care, whereas the disadvantages are almost 
all dependent upon special conditions and lack of careful organization. This 
means that due attention to Government structure will eliminate or at least 
minimize the disndvantages of administrative legislation, while all the advan- 
tages will remain 

The problem areas, as we see it on the legislative side of this prob- 
lem are these: 

First, as to the delegation by the Congress. It seems to us that 
the delegation must be particularized. We believe that the Congress 
could do much more in making explicit and specific its intentions with 
respect to the scope of the delegation, whether any delegation is in- 
tended in the particular section, or whether delegation is very deti- 
nitely intended and the provision of the law could not be made effec- 
tive and intelligent unless implemented by agencies’ rule. 

Too frequently, the law does not give specific and sufficient atten- 
tion to this problem. It contains general substantive provisions and 
then there is a catchall provision that the agency can adopt such rules 
and regulations as it may see fit for the purpose of this legislation. 
That tends to be a sort of a blank check. And I think we must dis- 
tinguish in this context whether we speak of a general authority to 
write rules, so we are thinking in terms of substantive legislation ss 
distinguished from procedural rules of practicing before the agency. 
There are two very different subjects. 

So we think that the problem area No. 1 in the agencies’ lawmaking 
subject is that of the delegation. Terms of the delegation are needed 
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to be particularized and specific sections identified. And then there 
is the followthrough of that aspect, the oversight. 

Congress, which delegates, needs to review the exercise of the dele- 
gation. In other words, it is inherent that between principal and 
agent that the principal must from time to time check up on what the 

agent has been doing. 

And we have ex ‘amples of a great need for that in many of the bills, 
for example, in the Communications Act which I have some familiar- 
ity with, and I use this only as an example, not as any criticism. The 
Congress enacted provisions. Action on that part of that act which 
deals with regulation of ee use, and management of radio spec- 
trum was completed i in 1927. I do not believe there has been a syllable 
of new legislation written on that subject in 30 years. Congress did 
a most excellent job of dealing with the problem at that time and 
forecasting what should be done in the future. 

But through the years and the fast moving art, things can get stale. 
They should be reexamined. Not only should the laws be reexamined, 
but so should the delegations by the Congress. There should be pro- 
vided systematically and currently some means for review of the exer- 
cise of the legislative powers which are delegated. 

The other problem in the field of agency lawmaking is that of the 
procedures by which the agency exercises these powers. 

The prince iples which are important in this context are the right of 
the citizen to know what laws are being considered for adoption by 
the agency—the right of the citizen to participation, actively take 
part in the agency lawmaking process. 

And I think another right is that which I would call the responsibil- 
ity of the lawgiver; namely, the citizen should know who is advocating 
or opposing legislation. ‘And what the reasons or the facts are that 
the person is relying upon for or against legislation, so that he may 
have an opportunity to correct or advise or assist or improve the prod- 
uct of this legislation. 

We take all of these things for granted in the congressional organ- 
ization. The citizen is very ‘familiar with his r ights to go to committee 
hearings. He is generally welcome there, if he has anything of im- 
portance to say, which IT hope I have today. He is accustomed to 
seeing Members of the € ongress. If he has anything important to 
say he will be listened to. This is all a part of our way of life, the 

itizen being able to feel that he is being considered when laws are 
bestia written to govern his affairs. 

Unfortunately, we do not have this environment in the agencies’ 
lawmaking process. 

I do not wish to generalize because it is too difficult a problem to 
state anything in terms of generality without beg wrong in many 
particulars, but characterizing the situation which we have—and again 
without any conscious endeavor, the citizen does not have adequate 
right to participate in the agency lawmaking process. Too frequently 
he does not know what is being proposed until it has already been ini- 
tiated by someone in the agency, and it has been processed through all 
of the organizations of the agency, initialed and it goes up to the 
head of the agency, it is debated before the agency in “private, all in 
preparation for this publication in the Federal Register. And this 
is the first time the citizen sees it. If he is interested in this legislation, 
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he is put in the position of having to convince the agency that it was 
wrong. 

It z literally adopted, although in the form of a formal proposal. 

We all know that the citizen participates effectively in legislation, 
in the initiation stage when it is initially put together. That is where 
the citizen’s rights are not adequately taken care of when the agencies 
adopt legislation. 

This is not xltogether true. Sometimes the agencies do take proce- 
dures and go out of their way to let people know, to have a chance to 
come in and say, “We are considering this matter—we want your 
advice and information.” 

And then they formulate the proposal. That is a very wholesome 
way to engage in legislation. 

1 think this is important because most of our States have, for ex- 
ample, bicameral legislative organizations. This protects the citizen, 
it prevents hasty action, and sometimes even is beneficial to the two 
chambers of the body involved. But it does require the thing to be 
worked out, mostly in public, in full view of the citizen. 

We do not have anything of a semblance of bicameralism in the 
agency process. You have it in just one agency which processes it and 
it comes out and then essentially is prejudged. 

This condition exists, and it actually is not in conformity with what 
Congress intended when it adopted the Administrative Act. It is in 
accordance with the literal text of the act which gives the agency dis- 
cretion not to hold liearings, which is a desirable discretion, but this 
grant of discretion has been used as authority not to hold hearings and 
not to listen to people, not to provide opportunity for the give and 
take of discussion, questions and answers. 

I will read just briefly from the House committee report on the Ad- 
ministrative Procedure Act—Senate Document No. 248, although this 
is, however, from the House Report 1980, of the 79th Congress, 1946. 
And in explaining the public proceedings and rulemaking, this re- 
port states in part: 


The first sentence states the minimum requirement of public rulemaking pro- 
cedure, short of statutory hearing. Under it agencies might, in addition, confer 
with industry advisory committees, consult organizations, hold informal hearings, 
and the like. Open proceedings may be aided by the submission of reports or 
summaries of data by agency representatives. Where open proceedings are 
held, interested persons who are unable to be present would be entitled to make 
written submittal. Considerations of practicality, necessity and public interest 
as discussed in connection with section 4 (a) will naturally govern agency deter- 
mination of the extent to which public proceedings may be carried. Matters 
of great import, or those where the public submission of facts will be either 
useful to the agency or protection to the public, should naturally be accorded 
more elaborate public procedures. The agency must keep a record and analyze 
and consider all relevant matters presented prior to the issuance of rules. The 
required statement of the basis and purpose of rules issued should not only 
relate to the data so presented, but with reasonable fullness explain the actual 
basis and objectives of the rule. 


This is a very commendable statement of how agencies should con- 
duct their rulemaking, but I can give you instances where an agency 
has refused to hear from a whole industry on proposed regulations 
by virtue of its discretion not to hold hearings. 

“Chairman Dawson. They would have no recourse, no appeal from 
that, would they ¢ 
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Mr. Beexar. There is, certainly, no opportunity for correction in 
courts, since Congress has ere the agency the discretion. 

Chairman Dawson. Would you say that Congress should not give 
that agency the right to do that? 

Mr. Berexar. Well, sir, these things tend to happen even with the 
best intentions. 

Chairman Dawson. I would think that was an abuse of the inten- 
tions of the Congress. 

Mr. Brexar. I am sure that these are happening too often. 

Chairman Dawson. How would you cure it? 

Mr. Beexar. If you had an independent office of the kind our legis- 
lation advocates, if you had an oversight committee that was special- 
izing in the subjects of delegated legislative powers, you would have 
a means of Government machinery by which persons could bring these 
matters to the attention of somebody who oo listen to them. 

Chairman Dawson, Have you read this 1957 annual report on ad- 
ministrative procedure ¢ 

Mr. Brexar. I have not yet read that. 

Chairman Dawson. I would like to have your thinking on that, 
on the conduct. of this office for 1 year where they served a beneficial 
purpose and cured some of the ills that you have mentioned. 

Mr. Brexar. I will depart to discuss that at this moment. We are 
familiar with that oflice. It is the position of the American Bar As- 
sociation that such an office should exist, and that it should be in- 
dependent of any department. 

Chairman Dawson. Should it be independent of the Department of 
Justice ¢ 

Mr. Breiar. Yes. And we urge that since it will be dealing with 
the departments, that it should not be within any one department, but 
we think the office should be virtually at Cabinet level and not down 
in one de»artment which in itself in many respects 

Chairman Dawson. Do you think that it should be a part of the 
executive branch of the Government? 

Mr. Beevar. Our bill very carefully says that in the executive 
branch, but independent of any department or agency thereof. I do 
not mean to quarrel with terminology. It should be an independent 
agency. For example, we took this language out of the United States 
Tax Court which is a court, but it is in the executive department. We 
know that it is nearly in a complete independent status. 

Mr. Potanp. What is the purpose of that, to prevent making the 
Tax Court a branch of the judiciary ? 

Mr. Beexar. I believe that was it. 

Mr. Potanp. The same reason would not apply in this case. 

Mr. Brevar. You see it grew up. It was originally—at one time 
the adjudication was in the Tax , Re laa vi cure that was—then 
the judicial function was sapernted and made in a board and then it 
grew into at least, nominally, a court, but a court in the executive 
branch according to the statute. 

Chairman Dawson. If we set up any kind of a committee, any kind 
of an office, it ought to be a part of either the legislative branch, the 
executive branch, or the judicial branch. We should not create some- 
thing independent of all branches. It seems to me that would be de- 
parting from our theory of government. 
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Mr. Berexvar. This whole concept of what we mean by the inde- 
pendent agency is rather a difficult one to deal with because, actually, 
it is not independent of either branch of Government. It is under the 
executive for legislation and appropriation purposes. The Hum- 
phreys case said when it is acting judicially it is a branch of the judi- 
cial department and when acting in what we would like to emphasize 
as lawmaking, it, certainly, should be an arm of the C ongress without 
question. So when you have an agency that has the total powers of 
government, it is conducting itself i in three different capacities. We 
have this term “independent.” I do not think the law has given that 
an exact meaning. 

Chairman Dawson. Is that good delegation of the functions of the 
Congress to form an agency like that?) To my mind, I am opposed to 
it from what I have seen of it. I do not see the necessity. I have in 
mind, I think, something like this, every creature of government 
created by the Congress ought to either belong to the executive depart- 
ment and be under the President, or it ought to be an arm of the Con- 
gress, unless you are going to put it in the judicial setup. 

Mr. Brexar. I am under some disability to speak beyond the terms 
of what your proposal is. I am quite aware of this problem that you 
raise. 

Chairman Dawson. I was speaking with you as an individual—as 
to your individual thoughts. 

Mr. Brevar. We have a rule in our association that when you pre- 
sume to speak for the association you will restrain yourself on in- 
dividual views. We are aware of this very difficult problem and termi- 

nology. What does it mean’? Weare aware that the Government, the 
GAO, is directly an arm of the Congress without any qualifications. 
We havea complication here in the bill that we referred to. We tried 
to follow the pattern of existing legislation. And there is one thing 
that this Office of Administrative Procedure which we have suggested, 
being an eventual structure, would report to the Congress and to the 
executive, but it could report directly to the Congress on legislative 

matters and budget matters without, I think, the control of the Bureau 
of the Budget, as exists in other cases. 

I would like now to say that we have followed with interest the 
operations of the Office in the Department of Justice. It is one of 
very temporary character, and limited authority. We have cooperated 
with that Office as much as we could. We have found the Office to be 
very cooperative with us. They have undertaken some certain ambi- 
tious programs which we have endeavored to support, but I would 
like to recall that this Office is set up at the request of the Department 
of Justice. I believe the testimony was given by Mr. Rankin, the 
present Solicitor General, and the statement was made, speaking from 
recollection, that this would be a pilot office temporarily in the De- 
partment of Justice. And I believe the testimony at that time given 
indicated the position of the Department of Justice was that it prob- 
ably should be an independent agency and not in the Department of 
Justice. 

But, we certainly, agree that the purpose of the office should be 
provided with organization and support and the necessary authority 
to do the job. 

I have discussed briefly the procedures of rulemaking. 
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I think now we come to another part, another problem area of 
agency lawmaking; and that is the availability to the citizen. 

Unless there are private sources for public agency regulations—and 
there are in some areas, not in all, the citizen cannot even know the 
rule or ascertain the existence of agency law today—current agency 
law which by law, as to which, however, it is held that ignorance is 
no excuse. I have here the Code of Federal Regulations. I cannot 
rely upon this to advise a citizen what the law is. The supplement— 
this is one out of our library—says it contains the 1949 code, with the 
supplement as of January 1, 1956. To find out what the law is I 
would have to go to the stacks of the Federal Register, from this date 
forward. This does provide an authenticated document, with certain 
exceptions, for use in the court, in a court case. If the court wants to 
know what the law was 18 months ago, this is a fairly reliable source to 
prove that. But if a man is given a job with a corporation and asks, 
“T would like to know the agency rules on this subject,” he cannot get 
them. What he would have to do is to start with this document, get 
the Federal Register, go through them, do a research job and then 
where would he put it? The people that I know that have current use 
of agency-made laws, they will get a Government print of one of the 
titles—some of those are out of print—they will get the Government 
print of one of the titles, they will get scissors and a jar of paste and 
go to the Federal Register—they will do it back up to that period 
and then they have a reliable record. As long as they watch the daily 
Register they will, probably, have what is an informal but an accu- 
rate document which gives the law. 

This is unsatisfactory because the citizens do not have a useful 
document to ascertain what the law is. 

In terms of congressional law, we have the facilities for ascertain- 
ing what the law is. 

So if we are going to have agency laws we need better availability 
of this law throughout the country. 

Mr. Henverson. The question was asked yesterday that you have 
directed your attention to now, and the reply was that although the 
legal profession has generally complained about the difficulty of find- 
ing the law, it was not considered to be a serious problem. Secondly, 
that there was no significant difference in the availability of the law 
in administrative practice as compared with the courts. 

Would you care to comment on that ? 

Mr. Beexar. I would not quite agree. This document, to my knowl- 
edge, is never used by anybody, unless you want to know what the 
law used to be, the law that was in effect some time ago and which 
you have independent means of knowing has not been changed. 

On congressional law we do have the code—we do have the private 
services which have the current slips. We do have the congressional 
service which is a very good service. So we do have means, private or 
public, by which we can get information. And there are publications 
that give the public law numbers when the Congress is in session. I 
do not know of any problem. I have no problem, to ascertain to my 
satisfaction what the congressional law is. 

Mr. Potanp. You have no such thing as Shepard’s Citations for 
the administrative rules? 
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Mr. Brexar. No, this is another aspect. Even in congressional laws, 
we do have citations, and annotations, even the code is extensively 
annotated but in agency laws there is no annotation, which is another 
great handicap. 

Mr. Rosensitum. Has the problem been accentuated by the change 

in the function of the courts as acknowledged by the courts—in other 
words, does the fact that the courts today take a different view toward 
the role and functions of the administrative agencies, than they took, 
let us say, in the early 1930’s, complicate the problem ? 
Mr. Brevar. Our studies—I am not trying to distinguish between 
what is in our studies officially and what my own attitude would be. 
' There are certain exceptions here and there, but our studies verify 
| the fact that the courts are very reluctant to give a citizen any review 
| 





of agency regulations. 
Chairman Dawson. That is right. 
Mr. Brexar. It seems to be something more outside of their experi- 
ence than a law of Congress. We know the courts will take a law of 
Congress and sometimes study very deeply into the hearings to as- 
| certain the intent that is necessary to go beyond the strict words in 
the statute. Sometimes they are thought maybe not to do such a good 
i job in ascertaining the intent or to impute an intent that may ‘be a 


Se 


little bit strange. They also declare certain laws unconstitutional 
hi and seem to have no difficulty if the law is unconstitutional to declare 
| it so. 


The tendency on agency law is the other way around. They are 
| inclined to give the agencies’ rulings almost presumptive validity. 

Chairman Dawson. Don’t you think that is because of the blanket 
delegation of power that Congress has given them to make those 
rules? 


Mr. Beetar. Plus the general acceptance that there should be a very 


=e 


| limited review of anything the agency does. { 

i Now, judicial review I didn’t have on my card of subjects here, but 
a it would seem appropriate there should be judicial review of the 
agency law in 2 aspects; 1 to determine whether or not it is ultra 
| vires to the statute. 

a In other words, a congressional law is subject to being declared in- 
i valid if it is unconstitutional. 


Dace eer aes 


I would like to coin a word, if we can, here, that the agency law 
should be declared invalid if it is unstatutory. In other words, this 
goes back to the early corporation law. If a corporation’s act was in 
ultra vires, it could be attacked in the court. 
| It would seem to me an agency law should be subject to review, that 
al it is not within the delegation of authority. 

Chairman Dawson. Isn’t it subject to that review now? It is not 
| within. If they went within the delegation of authority, could you 
i} raise that question ? 

i Mr. Brenar. You can, but there have been a number of decisions 
that have given presumptive effect to the validity of agency 
regulations. 

| T can say our findings are that a citizen does not have an adequate 

| review of agency law making function. 

Mrs. Harpen. Pardon me, Mr. Chairman. 
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I regret that I could not be present for the entire hearing, but we do 
have important legislation before the House at this time and this 
legislation is vital to my district. So I feel I must be on the floor. 
They are going to vote before long. 

Chairman Dawson. Yes. 

Mr. Po.anp. I was going to ask if there isn’t assumption for the 
validity of statute law, it will be presumed to be constitutional unless 
it is shown to be otherwise, will it not ? 

Mr. Brevar. I am not certain that it is put in just the context I 
am sure the courts give to the law of Congress. 

Chairman Dawson. Unless we went beyond our powers, nobody can 
question what we—— 

Mr. Brexar. When one attacks a statute as being unconstitutional, 
generally, you will get a full and fair consideration of your merits 
in the argument in court. You don’t get that same treatment by and 
large—I am generalizing-—in the case of an agency regulation because 
it is considered within the expertise or some other reason of the agency 
which should know more about this chan we do. 

Mr. Rosensitum. Has there not also been at the same time a tend- 
ency for the agencies to claim special privilege beeause of their 
status in the executive branch? 

Mr. Brevar. That is part of the condition. 

I think again it is the result of the fact that we are dealing with 
something here which is in three different categories. It has the total 
powers of governments and I think this cuts across also to the strictly 
judicial proceeding that is being reviewed. They are sometimes giv- 
ing deference because it enacted legislation that is involved in a judi- 
cial proceeding. 

I wish to move on now to the other aspect of the subject; namely, 
that of agency adjudication. 

I have said before that we are in an experiment of transition of 
legislative and judicial functions to the agencies, I think there is 
also a transition within this transition, and to illustrate what I mean 
in terms of the judicial function, I would like to quote from a commit- 
tee report of the Senate, Report No. 1045, 72d Congress, 1933, on H. R. 
7716. 

Congress had before it there the problem of a Commission which 
had been set up to regulate radio and which also had certain general 
administrative authority to hire different categories of persons, and 
so forth, including examiners. It was brought to the attention of this 
Congress that the citizen was not getting heard before the Commission, 
which was set up for this purpose, but that he was shunted off to some 
employee to be heard. 

The committee on that subject said this: 

Under the existing law, the Commission has assumed the authority to ¢m- 
power examiners appointed by the Commission to hold hearings. The present 
law simply provides that the Commission shall hold hearings and then in another 
part of the law examiners are mentioned among those that may be appointed 
by the Commission. 

During recent months, the Commission has directed that examiners hold 
practically all hearings. In some cases, parties to the contest before the Com- 
mission had found it impossible to secure hearings before the Commission and 
bave not been able even to make an argument to the Commission after an ex- 
aminer had taken all the testimony. 
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Under present procedure, there seems to be little justification for the continua- 
tion of five Commissioners, unless the Commissioners are to conduct the hearings 
and do the work originally intended by the law. * * * 

That was a unique proposal in 1933, if the Commissioners were not 
going to conduct the proceedings, were going to have it done by their 
employees, they could do away with the Commissioners. 

Well, we know that things have not gone that way. They have 
gone perhaps in the other direction, namely, that the agencies that 
were set up as Congress thought in 1933 to hold these hearings and to 
provide an opportunity for a citizen to go before the Commission to be 
heard—we find now that practically all of the hearings in most of the 
agencies are being held by the trial examiner. 

Chairman Dawson. Is that due to the magnitude of work? Do they 
grow through the years, or 

Mr. Beexar. I believe this is true, that the tremendous growth of 
this total operation is so vast and each of us sees such a little part of 
it that we are not fully aware of it but it affects every citizen, it affects 
every business concern everywhere in the country. 

Chairman Dawson. Do you feel that Congress should draw up some 
rules of requirements of character and fitness of men who occupy the 
position to pass upon the rights of citizens? 

Mr. Bretar. Well, this tends to get into a subject 

Chairman Dawson. Shouldn’t we establish additional courts? Now 
this work must be done. The people are.entitled to it. The economy 
calls for it. They do exercise judicial powers. It seems to me they 
ought to be subjected to some of the tests that we have subjected those 
who are going to exercise judicial powers. 

Mr. Bretar. Well, of course, we believe that. 

I would like to go more into that, but this gets into the subject mat- 
ter that the American Bar Association acted on yesterday in Atlanta. 
I was a witness to it, but I am not yet authorized to advocate on that 
subject. 

I would like in this connection, however, to invite your attention to 
a provision of the legislation previously referred, i. e., title IV. It 
does set up standards of conduct for persons who practice before these 
agencies. 

Chairman Dawson. I am not talking about that so much as the 
standards of conduct and standards surrounding the entire proced- 
ure—the hearing procedure. I am not talking about the men practic- 
ing. 

First, we will get the courts straightened out, those who exercise 
judicial powers. Then we will handle those who practice before them. 
But it seems to me that a lot of these examiners haven’t got the quali- 
fications, they are open to temptations that those who exercise judicial 
functions should not be subjeced to under the law. Both sides come in 
and talk with them about their side of the case, if they wish, or only 
one side will come in, and he can tell his side to him in an ex parte 
hearing, and I don’t think that is good, do you ? 

Mr. Beexar. No. 

If I may respond to that in terms of the statute of Congress 

Chairman Dawson. Yes, sir. 

Mr. Beetar. What you have suggested is contrary to law now. The 
trouble is there is no way of making that law effective, either by sanc- 
tions or preventions, and that is one of the problems. 

















STUDY OF ADMINISTRATIVE ORGANIZATION 73 


The law now provides—and I am talking to just one short state- 
ment in section 7 (d) the Administrative Procedures Act: 


The transcript of testimony and exhibits, together with all papers and re- 
quests filed in the proceeding, shall constitute the exclusive record for decision. 


Now, if it is going to be the exclusive record for decision, that means 
that there are to be no ex parte representations or influences con- 
sidered ; so that to the extent that this is done, it is contrary to the law. 

Now, we, of course, propose our canons of professional ethics for 
lawyers. The provisions of this bill would specify standards of 
conduct for persons who represent others before these agencies. 

To make that effective, of course, it must be complemented by stand- 
ards of conduct for those who are to decide the cases and who are to 
comply with the statute now that requires the decision be made ex- 
clusively on the record. 

The essential features of the judicial process are different from the 
legislative process. We have said that a citizen has the right, the 
constitutional right, to influence legislation. He doesn’t have the 
constitutional right to influence an adjudication except in a public 
hearing record. 

Now in the judicial process, there are certain requirements. The 
one who decides the case must have an independence of judgment and 
all that goes with whatever is necessary to assure an independence of 
judgment. 

Chairman Dawson. Is that required by any statute other than 
your—it fits your idea of what ought to be, but is it required ? 

Now certain things are unethical for a judge to do. He wouldn’t do 
it. He wouldn’t discuss a matter he is going to decide on in private 
between the parties. He is not supposed to do it. But these ex- 
aminers will do it. 

Mr. Brevar. Whether we have a fair proceeding depends upon 
whether or not we can provide for an independence of judgment by 
the man who tries our case. He also should not sit in judgment in his 
own case. 

Chairman Dawson. That is right. 

Mr. Bretar. He should not prejudge the case. 

Chairman Dawson. That is right. 

Mr. Brenar. And, of course, he should be competent and impartial. 

Now these are the requirements of anyone who is to sit in judgment 
on citizens’ rights under law. 

Chairman Dawson. Why can’t we set up a form of court in the 
different agencies to hear these cases with all the dignity and all the 
safeguards that are placed around a judge of any court? 

Mr. Brerar. This gets into the real essence of the problem. As I 
have said, we have had either an evolution or experiment in combin- 
ing the total powers of Government in a certain agency. We have 
been led to believe that this was necessary. I think we need now to 
have facts such as your document has brought to light and see if this 
is fact or fiction. 

Chairman Dawson. That is right. 

Mr. Brerar. And is it possible for a member of an agency to be a 
good legislator and also to be a good judge? That is a very difficult 
requirement and specification. 
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Chairman Dawson. The country is founded upon the division of 
owers, the executive, the legislative, and the judicial, and certainly 
ongress in these days ought not to go back on the fundamental for- 

mation of our Government and combine all these powers in any 1 man 
or any 1 small group of men, and so forth. We ought to keep them 
separate in the things that we do. Don’t you think so? 

Mr. Beexar. Well, course, I can’t explain where this idea origi- 
nated. I can’t actually judge it. Things moved up on us, on our Con- 
gress, and on our courts, faster than we were able to take care of them. 

Chairman Dawson. World War I and the subsequent years brought 
many problems. We did things speedily under the stress of the times. 
But it seems to me that what we did then ought to prove to us now 
that we ought to apply some of the same rules that were used in found- 
ing this country, that were found valuable in founding this country. 

Ve ought to try to keep those powers separate even within these 
different administrative agencies. They are made administrative. 
They are given this power just because of the emergency, but cer- 
tainly some time we should come back to fundamentals and not com- 
bine in any one agency the executive and the legislative and the judi- 
cial powers. 

Mr. Beevar. Well, that is really the essence of the problem that is 
now under reexamination, and we need a lot of facts. 

Chairman Dawson. That is right. 

Mr. Bererar. A lot of facts. 

Chairman Dawson. There is a tendency by Congress to delegate its 
powers. We passed an act sometime here giving the President the 
right to reorganize the executive department, and we have had a tough 
time getting rid of that law. I was the author of it. I had a tough 
time getting it passed, and now that we want to get rid of it, we 
have had a tough time getting rid of it. 

It isn’t good judgment to delegate these powers to the executive. 
Certainly it isn’t good judgment, it seems to me, to set up an agency 
and embrace within that one agency—give that agency powers of the 
executive, powers of the legislative and even powers of the judicial. 

Mr. Brerar. The facts brought out in this study show that in some 
places one who is trying a case is also the chief law officer of the agency. 

Chairman Dawson. Yes. 

Mr. Brerar. By a process of internal delegation. 

Judicial powers are conferred on these agencies without restraint 
as to subdelegations. In many instances in this report, you will find 
that there are boards that are deciding cases without any statutory 
power. 

So, we have not only a combination of powers, but we have a com- 
bination of prosecutor and judge situation. 

Again I wish to emphasize that the people on these boards are doing 
a most excellent job under the circumstances. We are talking about 
the condition, about the environment, and not about the particular 

Chairman Dawson. Exactly, and we are talking about what the 
possibilities are without—well, I will state it like this: Certainly it 
acts all right in some cases. It acts all right because of the individuals 
involved. They are men of training, and so forth and so on. 

On the other hand, you will find that these delegations of powers 
mean abuse. Now why delegate them ? 
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Mr. Brexar. There has been an interesting evolution on that. There 
has been a thought that if we have these agencies and we set them apart 
from the Congress and apart from the courts where they are not 
bothered, they can be expert and do a good job. 

We have been led down that road, but we have not accepted it. We 
have also been told that they are dealing with a particular matter and 
we need to have a one place so we will have a unified policy over the 
Nation. 

Now, in some respects, there is a valid point there. When you deal 
with adjudication, for example in, well, tax matters, for example, you 
have a court here which decides tax matters without going to different 
district courts. But even there a citizen has a choice. If he has a tax 
case, he can go to the Tax Court, he can go to the Court of Claims 
and to the district court. He hasa choice. 

Another good instance would be customs law. Now, if you have a 
customs problem, you go to the Customs Court. There is just one 
court that deals comprehensive ‘ly with a subject, and there are some 
cases, for example—there is substantial feeling that if you had a 
specialized court on labor-management affairs, for example, there 
would be quite a bit of opposition to it if that matter were given 248 
district judgeships to handle variously, dealing with a single | problem. 

Chairman Dawson. What we have before us arises in the executive 
department, peculiar only to Washington. We are not talking about 
State courts. This is a Federal setup—this setup of these agencies, 
and so forth, here. 

Mr. Beevar. This isa Federal setup. 

I was thinking in some areas there is a justification to take your 
case to a spec ‘ialized court, rather than to the various district courts. 

For example, we are proposing a trade court. We are proposing a 
labor court, and one of the attractive features of that is that they would 
have 1 court rather than 85 different district courts that would deal 
with what is really 1 subject, but it would have the advantages of 
being a court. 

Chairman Dawson. That ee 

Mr. Potanp. Excuse me, Mr. Beelar, isn’t an example of that to be 
found—I am just guessing at this—in the Treasury Department where 
the Internal Revenue Service exercises rulemaking powers but has no 
adjudicatory powers because those are in the Tax Court? 

Mr. Beexar. That is right. 

Mr. Potanp. You have your separation there which the chairman 
is talking about ? 

Mr. Beetar. That is right; and you don’t find many apprehensions 
about that type of operation. 

Mr. Rosenstum. As you know, Mr. Beelar, in the course of the 
committee’s study, numerous interviews were conducted with private 
practitioners who have been leaders like yourself in the field of ad- 
ministrative law for 25 or 30 years. 

Now, a number of the lawyers have commented something like this, 
that those who specialize in practice before administrative agencies 
have experiences which are different—quite different from their ex- 
periences in practicing before courts—and even those who become 
specialists in practicing before particular agencies have said that they 
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would hesitate mightily before going before another agency without 
consulting the specialist who practices before that agency, because of 
the many hazards that are involved in being certain that all the rules 
and regulations are known. 

Mr. Brexar. Well, this is a problem, and I don’t say the truth is all 
one way or the other. Many of us do practice before more than one 
agency. There is a great handicap. I didn’t intend to go into this, 
but there is a great handicap in two respects: 

One is that we do not have uniform rules in those areas with which 
you can treat things uniformly in all of the agencies trying cases, like 
we have uniform rules for all district courts. We have uniform rules 
for Federal procedure in the courts; and in the agencies, notwith- 
standing the great voluntary effort by the President’s Conference and 
the excellent job they did in coming up with a booklet of proposed uni- 
form rules, to my knowledge, I don’t think that has been accepted. 
There are differences among the agencies on how you count the days 
in the calendar. 

These differences come about because there is no office that can take 
up such matters which can be dealt with uniformly and do some- 
thing about it. 

In other words, it is not feasible to get 102 tribunals—and I don’t 
know how many other agencies of Government could get together—to 
discuss and to take action on these subjects. We have to have this 
thing sponsored by legislation. 

We also are handicapped on the judicial side in that the decisions of 
agencies are not available generally. If you are watching a particular 
agency, you can generally get ways and means of finding their de- 
cisions. There are bound volumes of agency decisions but there is a 
delay of 5 years before you can get the official bound volumes of their 
decisions, and there is no current service through Government sources. 
In some instances, there are, but, by and large, this is not so. 

So, if you don’t have private services that are complete, you just 
don’t have it. 

Now some of these agencies are dealing with the Administrative 
Procedures Act, dealing with important problems on the Administra- 
tive Procedures Act, another agency is dealing with the same subject, 
and there is no common use of this knowledge—the briefs, the de- 
cisions, and so forth, on this subject. There is a great absence of that 
sort of thing which would be useful. 

Well, I am about talked through my subject, Mr. Chairman. 

Mr. Hennverson. Mr. Beelar, before you leave this point, you said 
that there were some agencies, at least, that did not hold hearings. 

Mr. Brexar. In rulemaking. 

Mr. Henperson. In rulemaking. 

Mr. Brenar. Yes. 

Mr. Henverson. I see. 

One witness yesterday told us that in the NLRB, I believe—each 
Commissioner had 17 lawyers to assist him with his adjudication and 
other responsibilities, which came as a little surprise to me because I 
believe the Supreme Court Justices only have 2 or 3 clerks to assist 
them. 

Can you account for the difference in the nature of the work that 
would require such a discrepancy ? 
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Mr. Bretar. Well, you have—this is outside of my personal ex- 
perience, except by reputation. You have an agency that is dealing 
with a subject as vast as the United States. They have even had to ex- 
clude taking action on certain categories of labor management cases 
because they do not involve certi iin criteria of interstate commerce. 
So, we aan really a no-man’s land as a result of a Supreme Court 
decision, that there is no law on labor management matters since they 
are practically all considered in interstate commerce and, therefore, 
Federal, because the Board just does not have enough people and 
machinery to do what is required, so it of necessity had to arbitrarily 
say unless a case meets these certain criteria we just can’t handle it. 

I have no judgment on how many people they need, but this thing 
has grown very fast. 

For example, let me illustr: ate: There are 100 more trial examiners 
in the departments and agencies than there are district judges in the 
United States. 

Now that means that there are more lawyers practicing in this field 
than there are before the Federal courts. 

I should say in terms of trial examiners that one of the rather 
gratifying situations is that, by and large, these people are devoted, 
highly competent, and they are trying cases on the record and giving 
people a good hearing as much as environment and independence of 
judgment and competence permit. 

Well, I have talked around or to several subjects. I would like to 
close with just one observation, and that is on the subject of the delay 
in administrative proceedings. 

The administrative proceedings are inclined to be fraught with de 
lay more so than in the courts. The proceedings are apt to be more 
involved and more bulky and there is great anxiety about the undue 
delay and expense. The majority of this must be directed at thi 
agencies. 

Now in the judicial department, the Congress has set up an admin- 
istrative office of the United States courts and that office is doing a 
great service in publishing its studies on the dockets of courts. It gets 
the full information. It finds out where the delays are, and why, 
and they are analyzed and you have factual information that is public. 
The courts are aware that it is being published: so that you have an 
attempt to meet this problem in the judicial department. 

We have no organized attempt to meet this problem. The Presi- 
dent’s conference came about by reason of undue delay in administra- 
tive agency proceedings as a counterpart of that in the courts. 

This study on the table is the first evidence that I have seen of an 
attempt to find out what are these delays, where do they occur, at 
what stage in the process do they occur, before the trial examiner, due 
to the trial examiner, or on review. 

Now it would seem to me that if our great courts should be obliged 
to submit information on the status of their docket, the delay, the cal- 
endar, that certainly there should be some requirement that the agen- 
cies who perform these judicial functions on a now larger scale should 
be subject to some office that would get this information and make it 
available to the Congress and to the public so that we would know 
what the facts are. 
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That is another reason why we specifically urge that there be an 
independent office set up and corresponding committee of the Con- 
gress. 

Chairman Dawson. Is this provided for in the legislation ? 

Mr. Bernar. This bill provides specifically—it is one of the subjects, 
duties of the Director, in (d) (1): 

The Director from time to time shall undertake to make special studies and 
recommendations upon the following subjects which may be recommended by the 
advisory committee, including (1) ways and means of minimizing undue delay 
and expense of agency proceedings. 

Now the American Bar Association advocated such an office in 1941. 
It became a difficult organizational problem when the Administrative 
Procedures Act was finally ready for enactment and was dropped out. 
So that you have now a unique situation where you have a statute of 
the Congr ess which applies across the board to all departments and 
agencies but has no sponsoring agency, and also in the absence of a 
permanent committee in the Congress, it has no committee in the Con- 
gress other than what these studies indicate whose duty is the over- 
sight function. 

So we have an import ant statute here which is everybody’s business 
and maybe nobody’s business, and that is why we think we should have 
an independent office such as is set forth in this bill, as well as a perma- 
nent committee. 

Chairman Dawson. Mrs. Granahan, did you have any questions? 

Mrs. Grananan. No, thank you, Mr. Dawson. It has been very 
interesting, though, I must say. 

Mr. Beevar. I have talked extemporaneously on the various cir- 
cumstances and I would like to merely conclude with the statement 
that this publication is, I am sure, already a great document in this 
field. I have mentioned a few of the others. But I think this is only 
the beginning. 

There is information in here which needs to be examined into in 
public. I have only been able to thumb through a part of it, and Iam 
amazed at the additional information you can get out of it. 

I have found out that one agency doesn’t know what a declaratory 
order proceeding is. It confused it with, for example, an informal 
legislative rulemaking type of action. 

There is a wealth of information there from which we can get solid 
factual information and be better informed and advised, no matter 
what our views are on the merits of legislation and no matter how it 
is handled in the Congress. 

I thank you very much for listening to me under these circum- 
stances. 

Chairman Dawson. Any other questions? 

Mr. Potanp. No. 

Chairman Dawson. Doctor. 

Mr. Rosensium. I just had one, Mr. Beelar. 

Is it the experience of the members of the association that a lawyer 
has the same status in his practice before an administrative agency 
that he has before a court? 

Mr. Bretar. Well, if you mean standards of professional ethics 

Mr. Rosensium. Yes. 











STUDY OF ADMINISTRATIVE ORGANIZATION 79 


Mr. Bretar. We regard the canons of professional ethics to be ap- 
plicable to a lawyer in no matter what capacity he is engaged, and 
I think our canons specifically refer to agencies as well as the courts. 

I know that the common underst tanding i is that it applies to a lawyer 
in whatever capacity. Even though he may be representing a person 
before a committee of Congress and endeavoring to influence legisla- 
tion, he is still held to the high standards of the profession. 

Mr. Rosensium. Is judgment possible on the way in which a lawyer 
is received by the officers of an agency as contrasted with the officers 
of a court ? 

Mr. Breetar. We do not have an appreciation on the part of tribunals 
that we do have from the courts, for example. The courts look to 
the bar to assist them in getting that information and they rely upon 
us to conduct ourselves in a way that they can rely upon what they 
are doing. We don’t have that environment in the case of the agency, 
by and large. 

Mr. Rosenstum. Are you sometimes considered as thorns in the 
side of the agency ? 

Chairman Dawson. By an officer of the court? 

Mr. Beevar. The officer of the court thing is rather rare, and un- 
fortunately, because our job is to get a matter before an agency so it 
can act on it efficiently, know what it is and act on it. 

Also, our job sometimes is to try to explain to our client why the 
Governme ont bureau does things which don’t make sense to him, and 
sometimes that is difficult, but we have that job of doing it. 

Our effort is to get our clients affairs acted upon expeditiously and 
fairly and efficiently. 

In this area, a lawyer is not after delay. He is after action. I think 
there is a shyness here and there, now and then, that maybe they are 
doing something they shouldn’t do when they consult with a lawyer 
about his problem. 

One of the very difficult subjects and very exasperating and need- 
lessly exasperating things which occurs too often is if the agency acts 
on matters and has no system of advising the lawyers that they have 
acted on his matter. He is not served. He is not notified. Maybe 
there is a press release. Maybe the thing is published in the paper 
and the client reads of the action in the press and he calls his lawyer 
back: his lawyer doesn’t know about it or can’t even get the copy of 
the decision because it is not officially available. 

Now as lawyers, of course, we want the press to have the information 
as early as possible when it is available, but we think the client whose 
case is being decided should have it at the same time. 

Mr. Rosensitum. Would a lawyer have the responsibility of pointing 
out the laxity in an agency procedure even when his client wins? 

Mr. Beetar. I would like to have an example on that 

Mr. Rosenstum. Well, supposing that as a result of fortuitous cir- 
cumstances an agency which has been violating the Administrative 
Procedures Act or violating canons of ethics in reaching its decision 
reaches one nonetheless which is favorable to the lawyer’s client. 
Would the lawyer have a duty to criticize the agency’s procedure? 

Mr. Bretar. I don’t believe I can—I think I would have to know 
more about a situation so that I could respond. 
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I will say within our experience many of these things we read about 
happen without the knowledge of lawyers. 

Mr. Rosensitum. The point that I am trying to raise is that some- 
times the public image of the lawyer—that the bar has sometimes 
failed in its own public relations and the public image of the lawyer 
is not that of officer of the court who is the advocate and proponent 
of justice but is rather that of, to use the criminal term, the mouth- 
piece for his client, who, if he wins his case, has served the interest 
of his client and need go no further. 

Mr. Brexar. Well, ‘if you are talking in terms of an agency legisla- 
tive action, I think we must consider that the lawyer’s job is to in- 
fluence that agency’s action just as he would the committee or a Mem- 
ber of Congress and the agency should be open to the lawyer or the 
citizen involved to influence the adoption or defeat of a proposed rule. 

If we are talking of the classical judicial processes, then that has to 
be decided on the record, and it is incumbent, however, upon the 
agency to set the tone of the judicial proceeding because a lawyer 
is at quite a handicap of maintaining professional ethics. If a tri- 
bunal, even if it is a court—let’s take it out of the agency area. If the 
courts—and there have been occasions in our histor y when the courts 
were not in high esteem in certain areas. It is very difficult for the 
lawyer to maintain these high standards when the court itself does 
not set the example and provide the environment. 

Mr. Poranp. In respect to your comment on setting a tone, I don’t 
mean this suggestion to be facetious. I mean it seriously: What would 
you think about the est: ablishment of tone and prestige if the trial 
examiners or others sitting in a judicial capacity should use a separate 
entrance and sit at a bench elevated above those appearing before 
them, perhaps should be robed and lawyers would have to stand when 
the examiners came in and be seated only upon direction of an officer ? 

What would that do on prestige and tone / 

Mr. Breiar. The courtroom environment and decorum is certainly 
important. I mean a citizen—it helps citizens’ respect. But I think 
under the circumstances which exist the trial examiner proceeding is 
quite a proper proceeding. Citizens are pretty well impressed on that, 
by and large. 

These criticisms have been made, however, that you find the trial 
examiner provided a little office space in the same room as the Govern- 
ment’s lawyer who is trying the case against the citizen, and this 
creates a very bad impression. 

Mr. Guicex. Mr. Chairman, if I may, one question : 

Mr. Beelar, I have been given to understand that one of the moti- 
vating reasons for the formation of these administrative tribunals 
was a quick, speedy, informal type of justice of the everyday prob- 
lems of the citizens. You have commented on the delay in making 
many of the decisions available to the practitioners and also on the 
delay in the handling of cases. 

If that is so, then the original purpose of the tribunals no longer 
exists, or isn’t fostered in some fashion. 

Mr. Beriar. Well, you can find in these reports that a multimember 
agency tribunal’s output in contested cases, which is perhaps the 
major portion of its activity, is less than one contested decision per 
month. That wouldn’t be a very good average for one district judge 
to try and issue a decision. 
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This idea that it is going to be quicker, and so forth, was a noble 
idea, but it has not proven so in practice. 

Mr. Guick. Then it may well be said that this is another reason 
for congressional investigation and study of this m: _ r? 

Mr. Brriar. Well, I was just going to make this analogy: For 
years, people have been trying to devise what they tall a road-a-plane. 
This is a vehicle that you could drive down the street and drive out 
to an airport and do something and then you could fly in the air. 
There have been ingenious results in trying to have a dual purpose 
vehicle of that sort, but the consensus still is that you end up with a 
poor automobile and a poor airplane and not a good one of either. 

Chairman Dawson. I am certainly grateful to you and for the 
contribution you have made to our hearing, to the work that we 
have attempted to do here. 

Mr. Bretar. Thank you very much. 

Chairman Dawson. I assure you we are not going to stop until we 
get results. We will have the answers codified, and so forth, and 
so on. 

Mr. Brexar. I hope I didn’t repeat the testimony of other people 
too much because [ haven’t had a chance to read it. 

Chairman Dawson. No, you didn’t. It was a real contribution, 
and we are grateful to you. 

Mrs. Granahan, we are just in time to catch that final 

Mrs. GranawAN. I was thinking of that. 

I was wondering, Mr. Dawson, if I could have these reports because, 
as you know, I am new in the committee and it will be my reading 
matter—not all, but some of it—at night. 

Chairman Dawson. Of course. 

(Whereupon, at 3:55 p. m., the subcommittee was adjourned.) 
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